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ABBREVIATIONS

EAC East A{iican Community
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Through a memorandum to the Speaker of the National Assembly dated 3'dMay 2016, aJld

Pursuant to Article 27 (2) of the Treaty, the Cabinet Secretary for the Ministry of Foreign Affairs

and Intemational Traderequested the National Assembly to note the content of the Memorandum

and approves the ratification of the East African Community (EAC) Protocol on Privileges and

Immunities.

Upon receipt of the Communication, the Speaker refened the matter to the Select Committee on

Regional Integration for consideration Pursuant to Standing Order 212.

In processing the Protocol, the Committee was briefed by the Legal Department on the contents

of the Protocol before compiling thisreport.

The Committee appreciates the assistance provided by the Office ofthe Speaker and the Clerk of

the National Alsembly that enabled it to discharge its functions during the consideration of the

Protocol.

Finally, I wish to express my appreciation to the Honourable Members of the Committee who

dedicated their time to participate in the preparation of this Report.

It is therefore my pleasant duty and privilege, on behalf of the Select Committee on Regional

Integration to table itsReport in the lIouse on the consideration of the East African Community

(EAC) Protocol on Privileges and Immunities.

Hon. Florence. Kajuju, MP

4

CIIAIRPERSON'S FOITEWOITI)



This report contains the committee's findings during the consideration of the East African
Community (EAC) Protocol on Privileges and Immunities. The Cabinet Secretary for the
Ministry of Foreign Affairs and Intemational rrade through her memorandum dated 3'd May,
2016 requested the Nationar Assembly to approve the ratification of the protocol.

The Commiftee noted that the State Department of East Aliican Affairs convened a forum at the
Laico Regency on April 28,2014 where the public was invited to share views on the protocol.

on compliance of the ratification process with the Treaty Making and Ratification Act, rhe
Committee noted that due process had been followed. The Committee firrther noted that the
Protocol does not anticipate any amendments to the Constitution of Kenya and is in line with the
principles of the Constitution of Kenya and specifically recognizes the principles for the respect
of sovereignty, territorial integrity, politicar independence, good neighbourliness and non-
interference in the intemal affairs ofeach partner State.

The Committee noted that the purpose of the Protocol is to harmonize and ensure consistency in
the manner that Partner states gmnt privileges and immunities to EAC,s property, assets and
staff.

The Committee further noted that the protocol provides for:

a) Immunities of the property and assets of the community. partner States are required to
accord the community, its property and assets, imm,nity from regal processes except where
the community has expressry waived this immunity, provided that the waiver does nor
extend to attachment of property and assets;

b) Protection of the funds of the community against attachment, theft, expropriation and any
other form of interference whether by executive, administrative, judicial or legislative
action;

c) Tax exemptions for the Community from all taxes on its properties except charges for public
utility services, funds and property availed to the community for its functions and customs
duties on imports and exports in respect of articles imported or exported by the communiry
for official use;

d) Facilities in respect of official communications where Partner States are to ensue that the
Community enjoys in the territory of each Partner State, for its official communications,
treatment not less favourable than that accorded to similar intemational organizations; and

e) Privileges and immunities of persons employed in lhe service of the community in respect
of immunity from civil processes in the performance of their officiar duties, exemptions
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from taxation on salaries and emoluments, exemptions fiom customs duties and other taxes

as well as immunities from immigration restrictions.
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I. MANDATE OFTHE COMMITTEE

The Select Committee on Regional Integration is established under Standing Order No. 212 Nd
is mandated to:-

Enhance the role and involvement of the House in intensification and development of the

integration process in the East African community aad the greater African region;

Examine the records of all the relevant debates and resolutions of the meetings of the

East African Legislative Assembly;

Examine the Bills introduced in the East African Legislative Assembly and Acts of the

East African Community;

Examine the records ofall the relevant debates and resolutions of the meetings of the pan

African Parliament, the Afiican, caribbean and pacific-Europeaa Union Joint
Parliamentary Assembly and other regional integration bodies;

Inquire into and examine any other matter relating to regional integration generally

requiring action by the House

a

b

c.

d

c
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1.3 RECOMMENDATION
The National Assembly approves the ratification of the East African Community Protocol on

Privileges and Immunities pwsuant to Section 8 of the Treaty making and Ratification Act of

2012.

-10-



2 BACKGROUNDINFORMATION

2.1 Historical Perspective of the Protocol

The development of the EAC Protocol on Privileges and Immunities was necessitated by the
need to harmonize the treatment of the assets, properties and people employed in the service of
the EAC across all Partner States. The Protocol aims at standardizing the status, privileges and
immunities to be accorded by the Partner States to the Community, its assets and properties and
to persons employed by the Community.

The process leading to the development ofthe Protocol commenced pu$uant to a decision of the
EAC Council of Ministers in 2007 . The Protocol, which was developed pursuant to Article 73 of
EAC Treaty which related to immunities of persons employed in the service of the Community,
consultants and experts of the Community and delegates of the Partner States, as well as Articles
138 thereof, on the status, privileges and immunities of the Community, was negotiated by
experts from all the EAC Partner States.

The protocol was subsequently approved by the 166 Summit of the EAC Heads of State in
February 2015 and thereafter signed by the Partner States' respective Ministries during the 3l't
meeting of the Council of Ministries held in April 2015. The Council then directed the Partner
States to finalize ratification of the Protocol and deposit their respective instruments of
ratification with the EAC Secretary General.

2.2 Objective of the Protocol

The purpose of the Protocol is to harmonize and ensure consistency in the manner that Partner
States grant privileges and immunities to EAC's property, assets and staff.

The Protocol provides for:

i. Immunities of the property and assets of the Community. Partner States are required to
accord the Community, its property and assets, immunity from legal processes except where
the Community has expressly waived this immunity, provided that the waiver does not
extend to attachment ofprope(y and assets;

ii. Protection of the funds of the Community against attachment, theft, expropriation and any
other form of interference whether by executive, administrative, judicial or legislative
action;

iii. Tax exemptions for the Community from all taxes on its properties except charges for public
utility services, funds and property availed to the Community for its functions and customs
duties on imports and exports in respect of articles imported or exported by the Community
for official use;

- 11-



iv. Facilities in respect of official communications where Partner States are to ensure that the

Community enjoys in the territory of each Partner State, for its official communications,

fieatment not less favourable than that accorded to similar intemationa.l organizations; and

v. Privileges and immunities of persons employed in the service of the Community in respect

of immunity from civil processes in the performance of their official duties, exemptions

from taxation on salaries and emoluments, exemptions fiom customs duties and other taxes

as well as immunities from immigration restrictions.

2.3 Constitutional Implications

The Protocol does not anticipate any amendments to the Constitution ofKenya

2.4 Implementation of the Protocol

In Kenya, the Protocol will be implemented in accordance with the privileges and Immunities
Act, Cap 179 of the Laws ofKenya.

2.5 Financial Implications

Since the implementation of the Protocol will be through the existing institutional framework,

there are no frnancial commitments envisaged upon ratification.

However, as a host country, Kenya will be required to accord privileges and immunities
including tax exemptions to the EAC in relation to its operations, assets, property and staff
engaged of located within the country. This will have an implication in terms of loss of tax

revenue.

2,6 Summary of the Provisions of the Protocol

Preamble provides for the aspiration of the Community in providing for the Community and

persons employed in the service of the Community with immunities and privileges as are

necessary for the proper discharge of functions under the Treaty.

Article l-provides for the definitions ofvarious terms as used in the protocol. Such asJ'persons

employed in the service of the Community" means all persons engaged in rendering service to
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the Community including staff of the Community, members of the East African Legislative

Assembly and the Judges ofthe East African Court ofJustice; and

"premises of the Community" means the buildings and the land ancillary thereto, irrespective

of ownership, used for the purposes of the Community in the Partner States.

Article 2- provides for the objective of the protocol. The objective is in this case is to standardize

the status, privileges and immunities given to the Partner States to the property'and persons in

tlre service of the Community.

Article 3- provides for the scope of the protocol. The protocol is to apply to all properties, funds,

tax exemptions, facilities for official communication of the Community and privileges and

immunities of persons employed in the service of the Community.

Article 4- provides for the immunity of property and assets of the Community. This immunity is

from any legal process or trespass of any kind such as search, requisition, confiscation,

expropriation and liom any other form of interference by executive, administrative, judicial or

legislative action except where such immunity has been expressly waived.

Article 5- provides for the fi:nds of the Community. The funds are to be protected by the

Community from attachment, theft, expropriation or any other form of interference from the

executive, administrative, judicial or legislative action.

The community may also hold funds or currency ofany kind and operate accounts andtransfer of

such sums ofmoney in any Partner States.

Article 6- provides for tax exemptions for the Community with regard to its income, assets and

other properry. -An tax exemption shall be for all property except for charges for public utility,

all customs duties on imports and exports in respect of articles imported for offrcial duty and

those customs and duties in respect of publications by the Community for official purposes,

except payments for services rendered.

Paftner States shall make appropriate arrangements for the refund of any duty or tax payable in

respect ofproperty bought for official use by the Community.

- 13 -



Article 8- provides for the privileges and immunities for persons employed in the service of the

Community with respect to immunity from civil process, matters of taxation on the salaries and

emoluments, immunityfrom immigralion restrictions, repatriation facilities, and privileges in

respect to exchange control facilities.

Each person accorded these privileges and immunities are required to respect the laws and

regulations of the Partner State where that person is employed and further not interfere with the

intemal affairs ofthat Partner State.

The Secretary General is tasked to notify the Partner State of the names and designation of

persons employed in the service at the beginning of every year, of the appointment and

termination ofa person in that service and ofthe arrival and departure from the Partner State ofa

dependant.

A privilege or immunity may be waived if in the opinion of the Secretary General, the privilege

or immunity would impede the course of justice and where such waiver will not prejudice the

interests of the Community.

Article 9- provides for co-operation of the Community with other appropriate authorities to

prevent abuses in connection with the privileges, immunities and lacilities under this protocol.

Further, the protocol proposes that a Partner State may request for a waiver of immunities and

privileges and the Community shall examine such requesl promptly.

Article 10- provides for settlement of disputes under the protocol by mutual understanding and

where Partner States are not able to settle such disputes, those disputes are to be referred to the

East African Court of Justice.

-1,4-

Article 7- provides for facilities in respect of olficial communications by the Community. The

Partner States are to ensure that the Community enjoys in the territory ofeach Slate treatment not

less favourable than that accorded to intemational organisations. The Partner States are further

tasked not to apply censorship to the offrcial correspondence or communicalion.



Article ll- provides for the amendment of the protocol in accordance with Article 150 of the

Treaty.

Article 12- provides for the deposit of the instruments of ratification with the Secretary General

whereby the protocol shall be deemed to be in force.

Article l3- provides for depository and registration whereby all instruments ofratification shall
be deposited with the Secretary General and he shall in tumregister the protocol with the African
union, United Nations or any other organisation the Council may determine.
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3.COMMITTEE OBSERVATIONS

Having considered the Protocol, the Committee made the following observations, that:-

I . The purpose of the Protocol is to harmonize and ensure consistency in the manner that Partner

States grant privileges and immunities to EAC's property, assets and staff.

2. The Protocol provides for:

i. Immunities of the property and assets of the Community. Partner States are required to

accord the Community, its property and assets, immunity from legal processes except where

the Community has expressly waived this immunity, provided that the waiver does not

extend to attachmenl of property and assets;

ii. Protection.of the funds of the Community against attachment, theft, expropriation and any

other form of interference whether by executive, administrative, judicial or legislative

action;

iii. Tax exemptions for the Community from all taxes on its properties except charges for public

utility services, funds and property availed to the Community for its functions and customs

duties on imports and exports in respect of articles imported or exported by the Community

for official use;

iv. Facilities in respect of official communications where Partner States are to ensure that the

Community enjoys in the territory of each Partrrer State, for its official communications,

treatment not less favourable than that accorded to similar international organizations; and

v. Privileges and immunities of persons employed in the service of the Community in respect

of immuniry from civil processes in the performance of their official duties, exemptions

from taxation on salaries and emoluments, exemptions from customs dulies and other taxes

as well as immunities from immigration restrictions.

3. In Kenya, the Protocol will be implemented in accordance with the privileges and Immunities

Act, Cap 179 of the Laws ofKenya.

4. The application of the Protocol does not anticipate amendments to the Constitution.

5. Since the implementation of the Protocol will be tluough the existing institutional framework,

there are no financial commitments envisaged upon ratification. However, as a host country,

Kenya will be required to accord privileges and immunities including tax exemptions to the

EAC in relation to its operations, assets, property and staff engaged of located within the

country. This will have an implication in terms of loss of tax revenue.

-16-



4. R.ECOMMENDATION

The National Assembly approves the ratification of the Protocol to Operationalize the Extended

Jurisdiction of the East African Court of Justice pursuant to Section 8 of the Treaty making and

Ratification Act of 2012.

NN' !D t6
Signed .. ...... te

(HON. FLORENCE KAJUJU, MP)

CHAIRPERSON, SELECT COMMITTEE ON R.E,GIONAL INTEGRATION

.!*.-p..*)"
,-) 1--\5U

fr.r
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MIN.NO. CHI]IIq 12016 PRELIMINARIES
The Chairperson called the meeting to order at l2:30pm and said a word ofprayer.

MIN.No.cRr/120t20r6: CONSIDERATTON AND ADoprIoN oF THE REpoRTs oN EAC
PROTOCOLS AND AGREEMENT ON NILE BASIN COOPERATIVE FRAMEWORK
Having gone through the reports, the Committee adopted the reports as follows:

-- a) The Report on the Ratification of EAC protocor on priv eges and Immunities
Having considered the report, the committee unanimously adopted 

-the ."p* 
"n", 

-u"irg 
proposed byHon. Anyanga Andrew Toboso, Mp and Seconded by Hon. Willy Baraka Miengo, Mp

b) The Report on the ratification of the EAC Protocol to operationalize the extendedJurisdiction of East African Court of Justice
The Committee considered and unanimously adopted the report after being proposed by Hon. RobertMbui, MP and seconded by Hon. Mary Seneia, Mi

-- 
c) The Report on the ratification of the Agreement on the Nile Basin Cooperative FrameworkThe committee considered and unanimousry ad-opted the report after being p.ofor"J uy Hon. Gideon

Konchel4 MP and Seconded by Hon. Alois Lentoimaga, Mp

MIN.NO.CRI/r 2l D0t6: ANy OTHER BUSINESS
Under this agenda, the chairperson inlormed the committee that the State Department for East African
Community has planned for a joint retreat with EALA Kenya Chapter in Mombasa between l,r and 46
December,20l6' The secretariat was asked to circulate the informatlon to Members for confirmations.

MIN.NO.CRJ/I 22 t20t 6 : ADJOURMENT
The meeting was adjoumed at half past one o'clock.

- k--

Jclt^ ' N\ .!D L6
DArE ....:. :.:............................SIGNED..

CHAIRPERSON
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MI}iUTES OF TBE 251E SITTING OE TIIE SELECT COMMITTEE ON REGIONAL
INTEGRA'-IION EELD ON TIIESDAY 2ND AUGUST,2016 IN BOARD ROOM, 2M FLOOR,
PROTECTION HOUSE, PARLIAMENT BTIILDINGS AT 12:00 NOON

Pre{.U:r t:

1. Hon. Florence Kajuju, MP
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MDI.NO. CHI] 09 6/2AM PRELNM{ARMS
The chairperson called the meeting to order at 12:10 pm and said a word ofprayer.

MrN.No.cRV097D016: CONSIDERATION oF TrrF. EAsr A_FRICAN coMMtrNITy
PROTOCOL TO OPERATIONALIZE THE, EXTENDED JURISDICTION OF TIIE EAST
AT'RICAN COURT OF JUSTICE

The Committee was briefed by the Legai Co,asel on the protocol as follows:

Brief ovenriew

Thrj protocol to 0te East Afican Conunulilv tr: operationalize the extendcd jurisdiction 6f the East
A&icaa Court of Justice was presented to the Committee on Regional lnte$ation. The brief exarni:.rcs-

(a) the provisions ofthe protocol; and

ft) whether there was compliance with the procedure for approval of a teaty as stipglated qnder the
Treaty Maki:rg and Ratification Act,2012

l. The provisions of the protocol

Preamble- pursuant to At+tcle 2l(2) of the Treaty, Parher States recogaize that the Court shall have
other original, appeilate, humaa rights and other jurisdiction as deterrained by the Council and have
resdt.d tc, coi.i;l,:tl: w'ith a protocoi to t-rper atiot:.riize Sc exteirded jurisd.iction of '.he Court. fjre
jurisdiction is to cover matters generally related to tade and inveshxent.

Article 1- provides for the interpretation of terms as used in the protocol.

Arficle 2- provides for the object ofthe protocol wbjch is to extend the jurisdiction of the Court to cover
matters relating to trade aad ilvestnents i:r relation to the implementation of the followi.ng protocois;

(a) Establishment of the East African Community Customs Union;

ft) Establishment of the East A-frican Common Market; and

(c) Establishment of the east A-frican Commu::ity Monetary Union.

Arficle 3- provides for the jurisdiction ofthe Court over-

(a) disputes on tade and investnent arisi.ng from the implementation of the following protocols-
(i) Establisbment of the East AAicaa Commuaity Customs Union; aad
(ii) Establishment of the East African Common Market;

(b) disputes arising out of the implementation of the protocol on the Establishment of the East
A-&icaa Community Monetary Union.

Z



The jurisdiction extended to the Court shall not prevent other bodies, conferred such jurisdiction by the
Treaty or aay other relevaat law, from exercisiag such jurisdiction.

Article 4- provides for Parirer States to ameod the protocol in accordaace with Article 150 of the
Treaty.

Article 5- provides for ent'y into force. ln this case, protocol shall enter into force once all parher states

ratiry it and deposit the i:rstuments with the Secretary General.

Article 6-provides for depository and registation. La this case, the Secretary General is tasked with
taasmitting ceflified copies to all the Partrer States a:rd registering the protocol with the African Union
and any other orgenisation the Council determj:res.

2. Whether there n'as compliance with the procedure for approval of a treaty as stipulated under
the Treaty Makjag and Rafificlnon Act,20 L2

The procedure for approval of Treaties is outli::ed i:r section 8 of the Treaty Makiag and R-atificatiou
Act,2012 (hereinafter referred to as "the Act"). Section 8 (1) provides that wbere the Cabinet appl.oves

the ratification ofa treaty, the Cabinet Secretary shali submit the teaty and a memorandum on the treaty
to the Speaker of the National Assembly.

Subsection (3) provides that the relevaat committee shall ensure public participation in the ratification
process in accordance with laid down parliamentar/ procedures.

The East ffiisan Qsmmurrty Protocol to operationali"e the extended jurisdiction of tb.e East African
Court of Justice is in compiiance with section 8 of the Act as it is accompa::ied by a cabinet
Memorandrim. The memorandum fi:rther complies with section 7 of the Act, which provides that where
Govemment intends to rati& a treaty. the Cabinet Secretary of the relevalt State depa.rtrnent shall in
consultatioo with the Attomey-General, submit to the Cabhet the teaty, together with a memorandum
outiining-

(a) the objects aad subject matter ofthe treaty;
(b) any constitutional implications hcluding-

(i) any proposed amendment to the Constitution; and

(ii) that the teaty is consistent with the Constitution and promotes constitutional values 4nd
objectives;

(c) the national interests which may be affected by the ratification of the treaty;
(d) obligatioos imposed on Kenya by the treaty;

(e) requirements for implementation of the treaty;
(D policy and legislative considerations;

(g) fuancial implications;

ftr) ministerial responsibility;
(i) implications on matters relating to counties;

(j) the summary of the process leading to the adoption of the teaty;

ft) the date of signahre;

3



(i) the n,,mlsy sfstates that are party to the treaty;
(m)the views of the pubiic on the rahfication of the teaty;
(n) whether the teaty sought to be ratified permits reservatiors and any recommendations on

reservations aad declarations;
(o) the proposed text of any reservations that should be entered when ratifying the beaty in order toprotect or advance national i:rterests or ensure conformity with the constitution; and
(p) whether expenditure of public firnds will be incurred i:r implementi:rg the treaty and a:r estimate,

where possible, of the expenditure.

MIN.NO.CRV098/2016: CONSIDERATION OF
PROTOCOL ON PRTYILEGES AND D{MLTNITIES

TIM EAST AFRICAN CO]VIMTTNITY

Brief overrlew

'fhe protocol to the East Af:ical Coa'.munity (llAC) ol privilcges ;1ad Trnmrrniliss was presented to the
er;:::;;1..;o <-,n ricgiouai Ii:tegration. The brief examines_

(c) the provisions of the protocol; and

(d) whether there was gqmpliance with the procedure for approval ofa teaty as stipulated ,.rder the
Trcaty Making and Rati_fication Act,2012

1. The following is a brief scrutiny of the provisions of the protocol.
Preamble prov.ides for the aspiration of the commuaity in providhg for the community aud persons
employed in the service of the communi8 with immunities aad privileges as ar.e necessarv fcr r1.'e

proper discharge of fu.nctions under the Treary.

Article l-provides for the definitions of various terms as used in the protocol. Such as-

"persons emproyed in the service of the community,, meaas alr persons engaged in
renderi:rg service to ttre Community including staffof ths QemErrnity, members of the Eas A-frican
Legislative Assembly ald the Judges of the East A_&ican Court of Justice; and

"premises of the community" means the bu dings and the rald anc lary thereto,
irrespective ofownership, used for the purposes of the cornm,nity ia the parher States.

Article 2- provides for the objective of the protocol. The objective is in this case is to standardize the
stahx, privileges and immunities given to the Parher states to the properry a.nd persons ia the service of
the Community.



Article 3- provides for the scope of the protocol. The protocol is to apply to all properties, fluds, tax

exemptions, facilities for officiai communication 6f fis Qsrnmrrnity and privileges and i.nrmunities of
persons emFloyed i:r the service of the Commrinity.

Arficle 4- provides for the immunity of properfy ard assets of the Community, This immunity is from

any legal process or bespass of aly ki:rd such as search, rcquisition, confiscation, expropriation and

from a:ry other form of interference by executive, administative, judicial or legislative action except

where such immuoity has been expressly waived.

Article 5- provjdes for the funds of the Communify. The firnds are to be protected by the Commuaity

from attachment, theft, expropriation or any otler form of interference from the executive,

administative, judicial or legislative action.

The cornmunity may also hold firnds or curency of any kild a:rd operate accounts and transfer of such

sums ofmoney ia any Partner States.

Article 6- provides for tax exemptions for the Community with regard to its income, assets and other

properry. A-n tax exemption shall be for all properly except for charges for public utility, all customs

duties on imports and exports in respect of articles imported for ofEcial duty and those customs and

duties i:r respect of publications by the Comrnunity for official purposes, except payments for services

rendered.

PartDer States shall ma-ke aporopriate anangements for the refi:nd of ary drfy or tax oayable ir respect

of property bought for ofEcial use by the Commuuiry.

Article 7- provides for faci-lities il respect of officiai communications by the Community. The Partrer

States are to ensure that the Community enjoys in the territory of each State teatment not less

favourable tha:r that accorded to intemationai orgaoisations. The Partner States are fi:rther tasked not to

apply censorship to the offrcial correspondence or communication.

Article 8- provides for the privileges anci immunities for persons employed in the service of the

Cornmunity with respect to immunity from civil process, matters of taxation on the salaries and

emoluments, immunity from immigration restrictions, repatiation facilities, and privileges in respect to

exchange control facilities.
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Each person accorded these privileges and immunities are required to respect ttre laws a:rd regu.lations of
the Parher State where that person is employed aad firther not interfere with the intemal affairs of that
Partner State.

The Secretary General is tasked to notif ttre Partoer State of the names and designation of persons
employed i:r the service at the beginniag of every year, of the appointnent atrd termination of a person i:r
tiat service a:rd of the arrival and departure from the parEcer state of a depend,nt.

A priviJege or immunity may be waived if in the opinion of the Secretary Gcneral, the privilege or
immunity would impede the course of juslice a::d where such'*aiver will not prejud.ice the interests of
15" gga6lrrn ity.

Arficle 9- provides for co-operation of the Community with other appropriate authorities to prevent
abuses i:r connection with the privileges, immunities and facilities under this protocol. Further, the
protocol proposes that a Parher State may request for a waiver of immunities and privileges and the
Community shall examine such request promptiy.

Article 10- provides for settlement of disputes under the protocol by mutual understand.ing and where
ParEner States ars not able to settle such disputes, those disputes are to be referred to the East A_frican

Court of Justice.

Article 1 1- provides for the amendment of the protocol in accordance with Article I 50 of the Treatv

Article 12- provides for the deposit of the iastuments ofratification with the Secretary General whereby
the protocol shall be deemed to be in force.

Article 13- provides for depository a.nd registatiou whereby all hstruments of ratificatiou shall be
deposited with the Secretary General and he shall il tum register rhe protocol with the A-frican rurion,
Udted Nations or any ottrer organisation the Coulcil may determine.

2' Whether there was compliance with the procedure for approval of a treaty as stipulated under
the Treaty Making and Ratification Act, 2012

The procedure for approval of Treaties is outlhed ia section 8 of the Treaty Makhrg and Ratification
Act' 2012 (hereinafter referred to as "the Act"). Section 8 ( 1 ) provides that where the Cabinet approves
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the ratification of a t-eaty, the Cabinet Secretary shall submit the teaty and a memorandum on the toeaty
to the Speaker of the National Assembly.

Subsection (3) provides that the relevant g6mmi11eg shall snsus public participation in the ratification
process in accordance with laid down parliamentary procedures.

The East African Community Protocol on Privileges and l::munities is in compliance with section 8 of
the Act as it is accompaaied by a cabinet Memorandum. The memorandura firther complies with section
7 of the Act, which provides that where Govemment iatends to ratify a teaty, the Cabiaet Secretary of
the relevant State departooent shall, il corsultation with the Attomey-General, submit to the Cabiaet the
treaty, together with a memorandum outlining-

(a) the objects arid subject matter ofthe teaty;
(b) any constitutional implicatiors including-

ll
any proposed ameodment to the Constitution; aad

that the teaty is consistent with the Consdtution and promotes constitutiorra.l values and
objectives;

(c) the natibnal interests which may be affected by the ratification of the teaty;
(d) obligations imposed on Kenya by the treafy;
(e) requirements for implementation of i:he keaty;
(f) policy and legislative considerations;

(g) fi:rancial implications;
(h) m in i 5lsrial resPonsibilitY;

(i) implications on matters relatiag to counties;
(j) the surnmary ofthe process leading to the adoption ofthe treaty;

ft) the date of signature;

(l) the number oi states that are parfy to the teaty;
(m)the views of the public on the ratification of the teaty;
(n) whether the treaty sorrght to be ratified permits reservations and a:ry recommendations on

reseryations and declarations;
(o) the proposed text of any reservations that should be entered when ratifying the teaty in order to

protect or advance national interests or ensure conformil).- with the Constitution; aad
(p) whether expendifl:re of public firnds will be iacun-ed in implementing the treaty and an estimate,

where possible, of the expenditure.

MIN.NO. CRV099 /20 16 : MENIBERS CONCERNS/OBSERVATIONS

Having considered the presentation, the followi:rg observations were made by Members:

a) The East African Community Protocol on Privileges and Immunities
The Members were concemed whether the protocol is in keepi:rg with the intemational norm aad does
not conflict with any other existing national laws.
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Itwasobservedthattheprotocolwasnotclearonwheretheaggrievedpersonwiilgetremedywhen
thereisjudmentagainsttheEastA.aicanCommunity.ItwastheviewoftheCommitteethatthe
protocol shoutd not be rati-fied as it is unti'l further clarifcations are givetr'

b)TheEastAfricang666nnityProtocoltooperationalizetheErtendedJurisdictionofthe
East African Court of Justice

Itwasobservedthatthisp,ot*otwillhelpreducethediscrimi.uationcasesthatmostbusiaesspeople
havebeenexperiencingi:rtheborders,especialiythetrackdriverswhosecasesalehandledeitheri:r
TalzaniaorUgandaimteadofbeilgbroughttoKenya.Itwillalsofacilitateeasytradewithinthe
region.

TheCommitteerecommendedthattheProtocoiisi:rrportaatandshouldberati-fiedwhenthetimecome.

MIN.NO.CRU100/20l6: AI'{Y OTIIER BUSINESS

There bei:rg no otl.t Ursio"", tnt M""ti'g ** adjourned at Lbirty r:nutes past one o'clock'

(trs tt
IDATE......SIGNED...........

CIIAIRPERSON

I
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1..0 oBJECTTVES

the objectives of the meinorandum are:

- i. To inform the National Assembly about the East A{rican Community (EAC)

Protocol on Privileges and Immunities ("Protocol'); and

1l TorequesttheNationalAssemblytoaPProvetheratificationoftheProtocol'in
accoldancewiththeTreatyMakingandRatilicationActntmber45of
2012.

2.0 BACKGROUND

The development of the Protocol was necessitated by the need to harmonize the

treatrnent of the assets, properties and people employed in the service of EAC across all

partner States. The protocol aims at standardizing the status, privileges and immunities

to be accorded by the Partner states to the Community, its assets and properties and to

persons emPloYed bY the CommunitY:

The process leading to the development of the Protocol commenced pursuant to a

decision of the EAC Council of Ministers ir 2007. The Protocol, which vras developed

PursuanttoArticleTSofEACTreaty,whichrelatestolmmunitiesofpersonsenrploved
in the service of the Comrnunity, consultants and exPerts o{ the Community and

delegatesofthePartnerStates;asw6llasArticlesl3Sthereof,onthestafus,privileges
andimmunitiesoftheCommunity,wasnegotiatedbl'expertsfromalltheEACPaltner
States.

TheProtocolwassubsequentlyapprovedbythel6esumrnitoftheEACHeadsofState
in February 2015 and thereaJter signed by the Partner States' resPective Ministers

duringthe3ldmeetingoftheCouncilofMinistersheldinApril2015.TheCouncilthen
directed the partner states to finalize rati{ication of the Protocol and deposit their

respectivc inStruments oI ratifiaation with the EAC Secretary General'



3

3.0 ANALYSIS OF THE PROBLEM

Under the Treaty for the Establishment of the EAC the Community enioys international
legal personality. In order to uphold this status, Partner States recognized the need to
provide the Community and its officials with such immunities and privileges as are

nejcessary for the proper discharge of their functions.

It is noteworthy that since its establishment in 2000, EAC has beeri expanding in scope

and creating new institutions. Its assets and stalf are also increasing and are distributed
across the Partner States. Currently Kenya hosts two EAC institutions namely: [^ake

Victoria Basin Commission, based in Kisumu and the Center for Aviation Medicine to
be based in Nairobi. There are also a number of institutions that have been approved by
the Partner States but whose hosting is yet to be agreed upon and Kenya will be

applying to host some of them.

Under the present arrangement, the Secretary General of the EAC concludes host

country agreements relating to privileges and immunities with Partner States within
whose territory institutions of the Community are situated. These privileges and

'immunities vary depending on the Partner State with which the Secretary General

concludes the host country agreement.

It is in this respect that the purpose of the Protocol is to harmonize and ensure

consistency in the marmer that Partner States grant priviieges and immunities to EAC's
property, assets and staff.

The Protocol provides {or:

(a) Immunities of the property arrd assets of the Community. Partner States are required

to accord the Community, its property and assets, immunity from legal processes

except where the Community has expressly waived this immunity, provided that
the waiver does not extend to attachment of property and assets;

@) Protection of funds of the Community against attachment, theft, expropriation and

any other form of interference whether by executive, administrative, judicial or

legislative action;
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(c) Tax exemptions ior the Community from all taxes on its properties except charges

for public utilify services, funds and property availed to the Community for its

functions and customs duties on imports and exports in respect of articles imported

or exported by the Community for official use;

(d) Facilities in respect of official communication where Partner States are to ensure lhat

the Community enjoYs in the

communication, treatrnent not

intemational organizatiors; and

territory of each Partner State, for its

less favourable than that accorded to
official
similar

(e) PriviJeges and immunities of persons employed in the service of the community in

r"sp"ci of immuni! from civil processes in the performance of their official duties,

exemption from taxation on salaries and emoluments, exemptions customs duties

and other taxes as well as immunities from immigration restrictions'

In Kenya, the Protocol will be implemented in accordance with the Privileges and

lmmunities Act, CaP 179 of the laws of Kenya.

The apptcation of the Protocol does not envisage amendment(s) to the Constitution

4.O OPTIONS ON THE WAY FORWARD

The EAC Treaty provides that protocols shall be subject to ratification and that the

implementation of protocols commencei once all Partner States have ratiJied and

deposited the instruments of ratification with the EAC Secretary General'

In order to allow for the entry into force, it is proposed that Kenya ratifies the Protocol

on privileges and Immunities of the EAC. -The,ratification of the Pro-tocol wo-qld ensure

that Kenya meets her obligations under the EAC integration process'

Cabinet has already approved the ratification of the Protocol during its Fourth Meeting

held on April 1,2016.
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5.0 FINANCIALIMPLICATIONS

Since the implementation of this Protocol will be tfuough the existing institutional
framework, there are no financial commihnents envisaged upon ratification.
However as a host country Kenya wiII be required to accord privileges and immunities
including tax exemptiors to the EAC in relation to its operatiors, assets, property and
staff engaged or located within the country. This will have an implication in terms of
loss of tax revenue.

5.0 RECOMMENDATIONS TO THE NATIONAL ASSEMBLY

The National Assembly is requested to;

a) take note of the contents of this Memorandum;

b) approve ratification of the EAC Protocol on Privileges and Immunities;

Signed

3l It+
AMB. (DR.) AMrNA C. MOHAMED, EGH, CBS, CAV
CABINET SECRETARY FOR FOREIGN AFFAIRS AND
INTERNATIONAL TRADE

DATE
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ANNEXES

't East African Community Protocol on Privileges and Immunities
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PROTOCOL
ON

PRTVILEGES AI{D IMMUNMES OF THE EAST AFRICAN COMMUNITY

PREAMBLE:

WHEREAS the Republic of Burundi, the Republic of Kenya, the United Republic of Tanzania,
the Republic of Uganda and the Republic of Rwanda (hereinafter referred to as "the Partner
States) are parties to the Treaty for the Establishment of the East African Community
(herelnafter referred to as "the CommunityJ;

AND WHEREAS the Partner States recognize that the Community enjoys intemauonal legal
personality;

AND WHEREAS the Partner States recognize and uphold the intemational character and the
responslbilitles of the Community and persons employed in the service of the Community;

AND WHEREAS the Partner States recognlze the need to provide for the Community and
persons employed in the service of the Community with such immunities and prlvileges as are
necessary for the proper discharge of their functions under the Treaty;

AND PURSUANT to the provisions of Articles 73 and 138 of the Treaty for the Establishment
of the East African Community;

HEREBY AGREE AS FOLLOWS:

ARTICLE I
Definitions

In this Protocol except where the context otherwise requires,

"appropriate authorities" means national, reglonal, municipal or other authortties in the
Partner States as may be appropriate in the context of this Protocol and In accordance with
the laws, customs and practices applicable ln the Partner States;

"Community" means the East African Community established by Article 2 of the Treaty;

"Council" means the Council of Ministers of the Community established by Article 9 of the
Treaty;

"dependant" means a spouse and a child of a person employed in the service of the
Community;

"international organisation" means an intemational organisation accredited with diplomatic
status in any of the Partner States;
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,,Partner states,, means the unlted Republic of Tanzania, the Republic of Kenya, the Republic

of uganda, the Republic of Rwanda, Republic of Eurundi and any other country granted

membership to the Community under Article 3 of the Treaty;

.'persons employed ln the seMce of the communiv'means all persons engaged in rendering

service to the tommunlty including staff of tte Community, members of the East African

Leglslative essembty and the Judges of the East Afticin Court of lusuce; and

"premises of the community" means the buildings or parts of buildings and the land ancillary

thereto, irrespective of ownership, used for the purposes of the Community in the Partner

States.

"Property" means assets belonging to ttte Community.

ARTICLE 2
Objective

The objective of this Protocol is to st ndardize the status, privileges and immunities to be

accorded by the Partner States to:

(a) the assets and properties of the community wherever situated in the Partner states;

and

(b) persons employed in the service of the Community.

ARTICLE 3
Scope of the Protocol

The provisions of this Protocol shall apply to the :

immunity of the property and assets of the Community;
protection of funds of the Community;
tax exemptions for the Community;
facilities in respect of official communicaUon; and
privileges and immunities of persons employed ln the service of the Community.

ARTICI.I 4
Immunlty of the Property and Assets

1. Partner States shall accord the Community, its premises, property and assets, wherever

located immunity from legal process, except in any case where the Community has

expressly waived ils lmmunity, provided that no waiver of immunity shall extend to any

measure of attachment of property and assets.

2. For the purposes of paragraph 1:

(a)
(b)
(c)
(d)
(e)

3
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(a) the premises, property and assets of the Community shall be irviolable;
(b) the property and assets of the Community, wherever located and however held shall

be immune from search, requisition, confiscation, expropriation and any other form of
interference whether by o(ecutive, administrative, judicial or legislative action; and

(c) the archives of the Community and all documents belonging to or held by the
Community wherever located, shall be inviolable.

ARTICLE 5
Funds of the community

The Partner States shall take all appropriate steps to Protect the funds of the
Community against attachment, theft, expropriation and any other form of
interference, whether by exeoftive, administrative, judicial or legislative action.

W'rthout being resbicted by the Parber States' financial conkols, regulations or
moratoria of any kind -

(a) the Community may hold funds or currenry of any kind and opemte accounts in
any Partner State;

(b) the Community shall be free to transfer its funds or curency ftom one Partner
State to another or within any Partner State and to convert any currency into
any other currenry.

In exercising its fights under paragraph 2. the Community shall pay due regard to any
representations made by the Government of a Partner state in so far as it is

consldered that effect can be given to such representations without detriment to the
interests of the Community.

ARTICI."E 6
Tax Exemptions for the Community

1. The Community, its lncome, assets and other property shall be exempt from:

(a) all taxes on the property, income and official transactions of the Community
except charges for public utility seMces;

(b) customs duties on imports and exports in respect of articles imported or
exported by the Community for its official use; provided that, the articles
imported under such exemption shall not be sold or otherwise disposed of in the
territory of the Partner State into which they were Imported, except under
conditions agreed with the Government of that Partner State;

(c) customs duties on imports and exports in respect of publications by the
Community for ofticial purposes, except payments for services rendered,
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