
ri

I

2?
h
0a,

THE NATIONAL Y

TWELFTH PARLIAMENT (FIFTH SESSION - 2021)

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

REPORT

ON THE CONSIDERATION OF THB BUSINESS LAWS (AMENDMENT)
(NO.2) BILL, 2020 (NATIONAL ASSEMBLY BILL NO.50 OF 2020)

?, I

CLERK'S CHAMBERS
DIRECTORATE OF DEPARTMENTAL COMMITTEES
PARLIAMENT BUILDINGS
NAIROBI

cH 2021

TI{E NATIO r\rAI-,,q SSEI\/IBLY

DATE: 29llll ZYll
ni\Y

rlpi*
rq+$hir

PAPERS T,AID

C ; JLXC
I-Idl"' l0"J-; [iqa'.o

TABTED
I}Y:

utu+t,t
CLL,r(K.AI'
'Iilti-'l''AsLE:a



l
(

Contents

LIST OF ANNEXURES.... """""""""3
CHAIRPERSON FOREWORD............ """""""'4
CHAPTER ONE, """"""""6

1.0 PREFACE............ """"""""""""6
1.2 Establishment and Mandate of the Committee """"""6

1.3 Committee Membership """""'7
1.4 Committee Secretariat.......... """""""""""9

CHAPTER TWO....... """10

2.0 0VERVIEW OF THE BUSINESS LAWS (AMENDMENT) (NO.2) BILL, 2020........." 10

2. I ANALYSIS OF THE BILL """"""""""' l0

CHAPTER THREE... """12

3.0 CONSIDERATION OF THE BILL ............12

3.1 Departmental committee on Justice and Legal Affairs .......-......-12

3.2 Departmental committee on Labour and Social welfare .......-....12

3.3 Departmental Committee on Finance and National Planning '-""12

3.4 Departmental Committee on Health......' """""""""" 12

3.5 Departmental Committee on Lands...'.... """"""""""12
3.6 Departmental Committee on Transport, Public Works and Housing....."""""" """""""12

CHAPTER FOUR ....."""'I3

4.0 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL........ ...........'...13

CHAPTER FIVE """""""14
5.0 CLAUSE BY CLAUSE CONSIDERATION OF THE BILL......... ..................14

CHAPTER SIX........... ""'48

6.0 COMMITTEE RECOMMENDATION............'. """""48

r)

a

I

oa fo,

a

2



t Annexure 1:

Annexure 2:

Annexure 3:

Annexure 4:

LIST OF ANNEXURES

Minutes of Committee sittings on consideration ofthe Bill and adoption
ofreport.

Adoption list.

Copy of the newspaper advertisement inviting the public to present
written submissions on the Bill.

Copies of the submissions from stakeholders

r( t'

3
I

)

t'.'

,i..



t

CHAIRPERSON FOREWORI)

-l-hc Ilusiness Laws (Arnendrnent) (No.2) Bill, 2020 (National Assernbly Bill No'50 of 2020) was

published in thc Kenya Gazette of Dccernb er 14, 2020 lo clfcct various amcndmcnts to various

Statutcs. Thc Ilill is sporso.cd by Lcader of thc Majority Party and proposcs amendments to tcn (10)

statutcs and was rcad a First'fimc on Tucsday, Dcccmbci 22,2o2o.Thcrcaltcr, thc Ilill was committcd

to various Dcpartmcntal comrnittces (DC'i) for considcration in accordance with thcir respcctivc

rnandatcs vidc thc Spcaker's communication ol'Tucsday 9'l'Fcbruary 2021

Thc llill contains atnendments sccking to amcnd thc lollowing laws: -

I . I-aw of Contract Act (CaP. 23).

2. Indurstrial Training Act (Cap. 237).

3. Stamp Duty Act (CaP. 480).

4. National I{ospital Insurancc Fund Act,

l 998.
5. National Construction Authority Act,

2011.

.l.hc Rcporl contains thc procccdings of six (6) Dcpartmcntal Cornrnittccs oI thc National Asscrnbly

namcly

l. Justicc and Legal Aflairs
2. Labor.rr and Social Welfare
3. Ir-inancc and National Planning

4. Ilcalth
5. Lands; and

6. Transport, Public Works and Housing'

pursuant to the provisions of Article ll8 otthe Constitution of Kenya and Standing ordcr 127 (3) of

thc National Asscmbly, the DC on Justicc and Legal Affairs through an advertiscment in thc local

daily ,cwspapcrs os 1)t, Fcbruary 202 I invitcd the public to rnakc rcpresentations on the Bill.

-l-hc Cornmittecs involvcd in considcration of the Ilill received vicws lrorn thc following organizations:

l. Ilusincss Rcgistration Scrvicc (Officc of
thc Attorney-Gcncral and Dcparttncnt of
Justicc)

2. Ministry of East African Cornmunity and

Rcgional DevcloPment
3. National Industrial Training Authority
4. National Social Sccurity Fund (NSSF)

5. Nairobi Sccuritics Exchange
6. Kcnya Association of Stockbrokcrs
7. Invcstmcnt Ilanks (KASIB)

6. Land Rcgistration Act No.3 of 2012.

1 . National Social Sccurity Fund Act, 2013

8. Companics Act No. l7 of 201 5.
g . Insolvency Act No. I 8 of 201 5; and'

10. Small Claim Courts Act, 2016.

8. Kcnya Association of Stockbrokers

9. Ministry of Transport, Inflrastructurc,
Housing Urban Developmcnt and Public

Works
10. Enginccrs lJoard of KenYa

I I . Ministry of l-ands and Physical Planning;

and thc National Land Cotnmission
following thc advcrtisemcnt for public
participation.

lr)' )i

,
-fhc Comrnittcc held onc (l) sitting during which it considercd thc Ilill clause by clausc and

unanitnously adoptcd its rePort.
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May I appreciate the Speaker and Clerk of the National Assembly for always providing guidance and

direction to Committees in the discharge of their mandate, all the stakeholders and members of the

public who took keen interest and participated in the scrutiny of the Bill and the Honourable members

of the six (6) Departmental Committees for their devotion to duty which made consideration of the

Bill successful.

Finally, I commend the secretariat lor exemplary performance in providing technical and logistical
support to the Committee.

This report was compiled by the Departmental Committee on Justice and Legal Affairs on behalf of
the other six (6) Departmental Committees and pursuant to the provisions of Standing Order 199 (6),

it's my pleasant privilege and duty to present to the House a report of the Committee on the Business

Laws (Amendment) (No.2) Bill, 2020 (I.,lational Assembly Bill No.50 of 2020).

Hon. Muturi Kieano. M.P.
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CHAPTER ONE

I.O PREFACE

1.2 Establishmcnt and Mandate of the Committee
l. The Departmcntal Committee on Justice and Legal Affairs derives its mandate from

Standing Order No. 21 6(5) which provides for the functions of Departmental Committees

as follows;

(a) investigate, inquire into, and report on all mattcrs rclating to the mandate,

.nunugl*"nt, activities, administration, operations and estimates of the assigned

ministries and dePartments ;

(b) study the programmc and policy objectives of ministries and departments and the

effcctiveness of their implementation;

(c) study and review all legislation referred to it;

(d) study, assess and analyse the relative succcss of the ministries and departments as

mcasured by thc results obtained as compared with their stated objectives;

(e) investigate and enquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as may be referred to them by the

House;

(0 vet and report on all appointments whcre the Constitution or any law requires the

National Assembly to approve, except thosc under Standing Order 204 (Committee

on Appointments);

(g) examine ffeaties, agreements and conventions;

(h) make rcports and rccommendations to the House as often as possible, including

recommendation of proposed legislation;

(i) consider reports of Commissions and Independent Offices submitted to the House

pursuant to provisions of Article254 of the Constitution; and

0) Examine any questions raiscd by Membcrs on a matter within its mandate'

2. The Second Schedule of the Standing Orders on Departmental Committees further outlines

the Subjects of the Committee, as follows;

{

1)

D

(a)
(b)
(c)
(d)
(e)
(0
(e)

Constitutional al'fairs;
Thc administration of law and Justice

The Judiciary;
Public prosecutions;
Elections;
Ethics, integrity and anti-comrption; and

Human rights.

6
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I 1.3 Committee Membership

3.The Committee was constituted on Thursday, 14th December, 2017. The current
membership is as follows-

Chairperson
Hon. Clement Muturi Kigano, M.P

Kangema Constituency
Jubilcc Partv

Vice Chairperson
Hon. (Dr.) Paul Otiende Arnollo, M.P

Raricda Constituency
Oranse Democratic Movement (ODM)

( ,1

Hon. Emmanuel Wangwe, M.P
Navakholo Constituency
Jubilee Partv

Hon. John Olago Aluoch, M.P
Kisumu West Constituency
FORD-Kenva

Hon. Roselinda SoipanTuya, M.P
County
Jubilee Partv

Hon.W. Karnoti Mwamkale, M.P.
Rabai Constituency
Oranse Democratic Movement (ODM)

Hon. Jennifer Shamalla, M.P
Nominated MP
Jubilee Partv

Hon. John MuneneWambugu, M.P.
Kirinyaga Central
Jubilee Party

Hon. Anthony Githiaka Kiai, M.P
Mukurueni Constituency
Jubilec Party

Hon. Junet Sheikh Nuh Mohamed, M.P
Suna East Constitucncy
Oranse Democratic Movement (ODM)

Hon. George Peter Kaluma, M.P.
Homa Bay Town Constituency
Oranse Democratic Movement (ODM)

Hon. Josephine Naisula Lesuuda, M.P Narok
Samburu West Constituency
KANU-Kenva

Hon. Zuleikha Hassan, M.P.
Kwale County
Oranse Democratic Movement (ODM)

Hon. Adan Haji Yussuf, M.P
Mandera West Constituency
Economic om Partv mFP)

Hon. George Gitonga Murugara, M.P
Tharaka Constituency
Democratic Partv (DP)

Hon. Japhcth Mutai, M.P
Bureti Constituency
Jubilec Partv

7
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Hon. John Kiarie Waweru, M.P.

Dagoretti South ConstituencY
Jubilee Partv

Hon. Robert Gichimu Githinji, M.P

Gichugu ConstituencY
Jubilec Partv

Hon. Anthony Oluoch, M.P'
Mathare ConstituencY
Oranse Democratic Movement (ODM)

f,,
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1.4 Committee Secretariat
4. The Committee secretariat is comprised of;

a
Mr. Abenayo Wasike

Principal Clerk Assistant
Lead Clerk

Mr. Denis Abisai
Principal Lesal Counsel I

Mr. Ahmed Hassan Odhowa
Principal Research Officer

Ms. Roselyne Ndegi
Serieant-at-Arms I

Ms. Halima Hussein
Clerk Assistant II

Mr. Omar Abdirahim
Fiscal Analvst II

Mr. Joseph Okongo
Media Liaison Ofllcer

5. Minutes of sittings of the Committee on the consideration of the Bill are attached to this
report as annexure I

I
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CHAPTER TWO

2.0 ovERvIEW OF THE BUSINESS LAWS (AMENDMENT) (NO.2) B[LL,2020

6. This chapter of the report outlines the overview of the Bill, the purposes and reasons for

the proposed amendments to the various statutes'

2.I ANALYSIS OF THE BII,L

7. The Bill sceks to amend thc following ten (10) statutes;

8. The Law of Contract Act (Cap. 23): The part proposes to amend the Act to recognize as

properly signed any documenis uulidty exlcuted by body corporates under section 37 of

the Companies Act, No' l7 of 2015.

9. Industrial Training Act (Cap. 237)z The part proposes to atnend the Act to provide for

the payrnent of the iraining levy to be remitted at the end of a business's financial year but

not jaier than the ninth day of the month following end of the financial year.

10. stamp Duty Act (Cap.480): The part proposes to amend thc Act to exempt paymcnt of

fixed stamp duty of onc hundrcd shillings on contracts for purposes of rcducing thc cost

of doing business.

ll. National Hospital Insurance Fund Act, 1998: Thc paa proposes to amend the Act to

providc for the contributions under the Act to be collectcd on the ninth day of the month

io, pu.por"s of harmonizingpayroll deductions through the Unihed Payroll Return.

12. National Construction Authority Act,201l: The part proposes to amcnd the Act to

provide lorpower of the Board to inquirc into defccts in abuilding to establish the cause

if tn" defects in terms of structural defects and latent defects and the liability on the part

of a registered Person.

13. Land Rcgistration Act No. 3 of 2012: The part proposcs to amend the Act to eliminate

the usc oflompany scals in execution of documcnts by cornpanies incorporated under the

Companies Act, 2615, climinate the requircment to submit Land Rent and Rate Clearance

Ccrtificatc and Conscnts in other land transactions'

14. National Social Sccurity Fund Act,20l3: The part proposes to amend the Act to provide

lor the contributions under the Act to be collected on thc ninth day of the month for

pLlrposes of harmonizing payroll deductions through the Unified Payroll Return.

15. Companics Act No. 17 of 2015: 'l'hc part proposes to amend the Act to enable companics

to nota gcneral meetings through physical, virtr-ral or hybrid meetings. The proposed

amendments also seek io delete paragraph l l of the Sixth Schedule to the Act which

provides lbr the continued validity of official seals of companies issucd under section 42

of the Cornpanies Act.

r'
)
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16. Insolvency Act No. 18 of 2015: The part proposes to amend the Act to clariff that an
administrator can distribute routine payment to unsecured creditors without courts
permission. It also seeks to introduce a pre-insolvency moratorium period to prevent
creditors from taking an enforcement action while a company considers its option for
rescue.

17. Small Claim Courts Act, 2016: The part proposes to amend the Act to make provision
to fast track procedure for small claims by providing a sixty -day timeline for adjudication
of small claims.

1,.

-.1

1,,

{ Ll



a

a
CHAPTER THREE

3.0 CONSIDERATION OF THE BILL

lg. The Bill is an omnibus Bill proposing amendments to various statutes. The proposed

amendments were considered Uy O.pltt*ental Committees under whose mandate the

statutes to be amended fall and the report was compiled by the Departmental committee

on Justice and Legal Affairs. The proposed amendrnents were considered by the following

Committees:-

3.lDepartmentalCommittceonJusticeandLegalAffairs

19. The Committee considered the proposed amendments to the following Statutes;

a) The Law of Contract Act (CaP 23)

b) Thc ComPanies Act No' 17 of 2015

c) The InsolvencY Act No' 1 8 of 2015

d) The Srnall Claims Court Act (No'2 of 2016)

3.2DcpartmentalCommitteeonLabourandSocialWelfare
20. The Committee considered the proposed amendments to the Industrial Training Act (Cap'

237) andthe National Social Security Fund Act (No.45 of 201 3)

3.3 Departmental committee on Finance and National Planning

2l . The committee considered the proposed amendments to the Stamp Duty Act (Cap a80)

3.4 Departmental Committee on Health
ZZ. The Committee considered the proposed amendments to the National Hospital Insurance

Fund Act, 1998

3.5 Dcpartmental Committec on Lands

23. TheCommittee considered the proposed amendments to the Land Registration Act (No'3

o 2012)

3.6 Departmcntal committee on Transport, Public works and Housing

24.The Committee considered the proposed amendments to the National Construction

Authority Act No. 41 of 2011

(
l'

oo
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CHAPTER FOUR

4.0 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL

25. The Committee pursuant to the provisions of Article I l8(l)(b) of the Constitution as read
together with Standing Order 127(3) invited the public to make submissions regarding the
proposed amendments to the Bill through an advertisement on l2th February 2021. (A
copy of the newspaper advertisement is attached as annexure 3).

26. The Committee received the following memoranda by the public:-

(a) The Business Registration Service (Office of the Attorncy-General and Department

of Justice)

(b) The Ministry of East African Community and Regional Development
(c) National Industrial Training Authority
(d) The National Social Security Fund (NSSF)

(e) The Nairobi Securities Exchange

(f) Kenya Association of Stockbrokers

(g) Investment Banks (KASIB)
(h) Kenya Association of Stockbrokers

(i) The Ministry of Transport, Infrastructure, Housing, Urban Development and Public

Works

O The Engineers Board of Kenya

(k) The Ministry of Lands and Physical Planning

(l) The National Land Commission

27 . The Comrnittees extensively considered the contents of the submissions and made

observations and resolutions as contained in Chapter 5 of the report.

{ 13



CHAPTER F'IVE

5.0 CI,AUST] BY CI,AUSE CONSIDERA'I'ION OF THE BII,I,

28. This part of the rcport contains the clausc by clar.rse consideration o[ thc Bill, the

subrnissions lrom ihc public, observations and recommcndations by the various

Departmcntal Comrnittccs that considcrcd thc Bill'

.I'HIT DEPAITTMI'N'I'AI, COMMITTEE ON JUSTICE AND I,EGAI, AFFAIRS

29. Clausc I on short title of the Bill: This section scts out the short title of the proposcd Act

as rhe Ilusincss Laws (Amcndmcnt) (No.2) Ilill, 2020 (National Asscmbly Bill No.50 of
2OZO).Thc Cornrnittcc observcd that therc wcrc no stakcholdcr commcnts rcccivcd on this

provision and rccommcnds that clausc I of the Ilill bc agrecd to as contained in the Ilill.

30. Clausc 2 on thc proposcd amendmcnt to scction 3 of thc Law of Contract Act, Cap.

23
2. Section 3 of thc [.aw of Contract Act is arncnded in subscction (6), in thc definition

of thc term "sign", by inscrting thc following ncw paragraph immcdiately altcr

paragraph (b)

(c) execution of'the docmnent in accordance with section 37 of the Companies

Act, 2015, for body corporates incorporated under the Companies Act, 2015.

31. Committcc obscrvation: Thc Comrnittec obscrvcd that thc justification of the

amcndment as cxprcsscd in Clar.rse 1 of thc Mcmorandum of Objccts and Reasons of the

Ilill was mislcading sincc thc ametrdmcnt had nothing to do with climinating thc

rcquircment for cornpany scals in cxccution of documcnts by companics rcgistcred undcr

thc Cornpanics Act, No. 17 of 201 5 and that thc amcndmcnt actually sought to rccognizc

u. prop.ily signcd any documcnts validly exccutcd by body corporatcs under scction 37

of thc Companics Act, No. l7 ol-2015. Thc Committce lurthcr obscrved that werc no

stakcholdcr comrncnts rcccivcd on this provision and rccommcnds that clause 2 of the Bill
bc agrccd to as containcd in the Ilill.

32. Clausc l4 on the proposed amcndmcnt to scction 3 of thc Companics Act, No. 17 of
2015

14. Scction 3 of thc Companies Act is amendcd--

(a) inthc dcfinition olthc tenn "general nteeting" by inscrting thc words "which

may be a physical, t,irtual or hybrid nteeting" irnmediatcly altcr thc words
"general meeting"

(b) bV inscrting thc following new definitions in propcr alphabetic scquencc

(
)

I
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"hybrid meeting" in rclation to a company gcncral rnccting, means a meeting
whcre some parlicipants arc in the same physical location whilc othcr
participants join thc mceting through electronic means including vidco
conference, audio conl'erence, web conference or such othcr electronic means.

"virtual meeling " in relation to a company general mceting, means a meeting
where all mcmbers join and participatc in the mecting through clectronic
mcans including vidco confercnce, audio confcrcnce, wcb confcrcncc or such

other elcctronic means.

33. Committec observation and recommendation: The Committec observed that the
amendment sought to expand the definition of a company 'general meeting' in order to
enable companies to hold mcetings eithcr physically, virtually or through hybrid rnethod

and that the amendmcnt sought to dcfinc the terms "hybrid mccting" and "virtual mccting"
lor hannonization and consistency purposcs within the Act. The Cornmittec recommends
that clause l4 of the Bill be agrccd to as contained in the Bill.

34. Clause 15 on the proposed amendment to scction 283 of the Companies Acto No. l7
of 201 5

15. Section 283 of thc Cornpanics Act is amended in sub-section (2) by inscrting thc
following new paragraph irnmcdiatcly after paragraph (b) -

(ba) "in the case oJ'a hybrid or virtual meeting, speci.fy lhe means ofjoining and
participating in the meeting"; and.

35. Committec obscrvation and recommendation: Thc Committce obscrved that thc
amendment requires a company to specify the means of joining and participating in a
virtual or hybrid rnccting when thc company is publishing a notice of a general meeting
on the company's website and recommends that clause l5 of the Bill be agreed to as

contained in the Bill.

36. Clausc l6 on the proposed amcndmcnt to section 285 of the Companics Act, No. l7
of 2015

/6. Section 285 ol'thc Cornpanics Act is amended in subscction (l) by inserting thc
following new paragraph immediately aftcr paragraph (b) -

(ba) " in the case of a hybrid or virtual meeting, specify the means of joining and
participating in the meeting"; and.

37. Committce observation and rccommcndation: 'l'he Committcc observed that the

amendment requires a company to specify thc means of joining and participating in a
virtual or hybrid rneeting when the company is publishing a notice of a gcneral mceting
and recommends that clause l6 of thc Bill be agreed to as contained in the Bill.

38. Clausc l7 on thc proposcd amcndment to the Sixth Schedulc of thc Companics Act,
No. 17 of 2015

17. The Sixth Schedule to the Companics Act is amcnded by deleting paragraph 1 I

15



39. Committcc obscrvation and rccommcndation: Thc Committec obscrved that the

amendmcnt seeks to dclete paragraph I I of the Sixth Schcdulc which providcs for the

continued validity of official seali of companics issued undcr section 42 of the Companies

Act and noted that the amendment is consistent with the changes brought about by the

Busincss Laws (Arnendment) Act, 2020 and it is no longer compulsory for a Kenyan

incorporatcd company to have a 'common scal' or attach scals to documcntation. l'hc

Committcc rccommcnds that clausc I 7 of the Bill be agrccd to as contained in the Bill.

40. Clausc l8 on thc proposcd amcndment to scction 474 of the Insolvency Act, No. l8
of 201 5

18. Scction 474 of thc Insolvcncy Act is amcndcd by dcleting sub-scction (5)

and substituting thcrcfor thc following new subsection-

(5) "Sub-section (2) does not apply to a company f-
(a) the liquidator, administralor or provisional liquidator applies to the Court

-fo, ai order under this subsection on the ground that the cost of making a

clislribution to Ltnsecured creditors v,ould be disproportionale lo the bene/its.

(b) a holder oJ'a floating charge applies to the Court on the grounds that the

ffict of subsection (2) unfairly harms its interests; and

(c) as a result of such an application, the Court orders that subsection (2) is not

lo appllt or is to apply sub.jecl to the conditiorts the Court considers.iust".

41. Committee observation and recommcndation: Thc Committcc observed that the

amendment seeks to empower the holder ol'a floating charge to apply to the Court to

exempt the application of section 474(2) of the Insolvency Act to thc company on the

g.ornd that thc cffcct of thc sub-section (2) unfairly harms its intercsts and also noted thc

submissions by thc Ilusincss Rcgistration Service that thc ncw sub-scction (5)(b) allows

a floating chargc holdcr dissatisl'icd with the apportionment of the nct assets secured under

a floating chaige to bc made available to thc unsecurcd crcditors, to apply to court for

relief. The Committee recommends that clause 18 ol'thc Bill bc agreed to as contained in

the Bill.

42. Clause l9 on thc proposcd amcndmcnt to the Insolvency Act, No. l8 of 2015

19. Thc Insolvency Act is amended

(a)by deleting the sub-heading "Division 2 Moratoria on debt payments when

company'i dirr"to, propose voluntary arrangement" appearing irnmediately after

section 635 and substituting thcrcfore the lollowing new sub-heading-

,,PART IXA PRE-INSOI,VENCY MORATORIUM",' ANd

(b) by deleting the sub-heading "Sub-division l " appearing immediately before section

636 and substituting therefor the subheading "Division 1".

)
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43. Committee observation and rccommcndation: The Committce observcd that thc

amendment sceks to correct technical drafting elrors in thc Act as publishcd. And
recommends that clause l9 ol'the Bill be agrced to as contained in thc Ilill.

44. Clause 20 on the proposed amendmcnt to section 636 of the Insolvency Act, No. 18

of 2015

20. Section 636 of the Insolvcncy Act is arnendcd-

(a) in subsection (l) -
(i) by dcleting the subheading "Divrsion" and substituting therelor thc sub-

lreading " Part";

(ii) by dclcting thc definition of thc tcrm "proposal";

(iii) by inserting the lollowing ncw dcfinition in proper alphabetical

sequencc'--
"monitor" means the person designated as such under section

64j(2)(b) ";

(iv) by delcting the definition of the term "moratoriwn committee ",' and

(b) bV deleting sub-section (2)

45. Committce observation and rccommendation: 'Ihc Committcc obscrvcd that thc

amendmcnt secks to correct tcchnical drafting errors in thc Act as published and that thc

amendment proposes to delete thc dcfirrition o[ the term "moratorium committec" and

insert the definition of,thc tenn'omonitor" as the person designated as such under section

643(2)(b) of the Act. The Cornmittee also noted the subrnissions by the Business

Registration Scrvice that thc delction of thc definition of 'moratorium cotnmittec' is for
the purposcs o[ simplifying thc provision to makc it casier for thc volutttary arrangcmcnt
to be adopted by the creditors. The Committce rccommcnds that clause 20 of thc Bill bc

agreed to as contained in the Ilill.

46. Clause 2l on thc proposed amcndmcnt to section 637 of thc InsolvcncY Act, No. 18

of 201 5

21. Section 637 of the Insolvcncy Act is amendcd

(a) in the marginal note, by deleting the word "Division" and substituting there./br

the word "Part"; and

(b) bV delcting paragraph (d)

47. Committcc observation and rccommcndation: The Committcc observcd that the

amendment seeks to corrcct technical drafting errors in thc Act as published and that the

amendment proposcs to delctc paragraph (d) which sets out the procedure applicablc in

t7



relation to the approval and implementation of a voluntary arrangement when such a

moratorium is or has been in force. The Committee recommends that clause 2l of the Bill

be agreed to as contained in the Bill.

48. Clausc 22 on the proposed amcndment to section 638 of the Insolvency Act, No. 18

of 2015

22. Section 638 of the Insolvency Act is amended-

(a) inparagraph (b), by deleting the word 'subdivision' and substituting therefore the

word'Part ','and

(a) by inserting the following new paragraph immediately after paragraph (b)-
(c) "is financiallY distressed"

49. Committee observation and recommcndation: The Committee observed that the

amendmcnt seeks to correct technical drafting errors in the Act as published and that the

amendment proposes to insert a new paragraph (c) which enables a company to obtain a

moratorium on the additional ground that the company is financially distressed. The

Committee recommends that claus e 22 of the Bill be agreed to as contained in the Bill'

50. Clausc 23 on thc proposed amendment to section 640 of the Insolvency Act, No. 18

of 2015

23. Section 640 of the Insolvency Act is amended-

(a) in paragraph (e), by deleting sub-paragraphs (i) and (ii);

(b) inparagraph (S), by deleting the expression "section 630(7)(a)" and substituting

therefor the expression "section 630(5)(a)"; and

(c) in paragraph (h), by deleting the words "under the repealed Companies Act".

51. Committcc observations and recommendation: The Committee observed that the

amcndmenr proposes to delete subparagraphs (i) and (ii) of paragraph (e) that relates to

voluntary u..ung"*.nts with companies under Frnancial distress. The Committee further

observed that the amendment seeks to correct technical drafting elrors in the Act as

published and recommends that clause 23 of the Bill be agreed to as contained in the Bill.

52. Clausc 24 on thc proposed amendmcnt to scction 642 of the Insolvcncy Act, No. l8
of 2015

24. The Insolvency Act is amended by repealing section 642.

53. The Business Registration Service via a letter submitted that the proposal to delete section

642 was unfairly locking out companies with significantly large outstanding.

54. Committee observations and recommendation; The Committee observed that the

amendment proposes to repeal section 642 of the Act which makes companies with large

ourstanding liabilities of one billion shillings or more ineligible to obtain a moratorium

(
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under section 638 of the Act. The Committee also noted the subrnissions by the Business
Registration Service that the provision was being deleted becausc it was unfairly locking
out companies with significantly largc outstanding liabilities yet Company Voluntary
Arrangements are contingent on thcir approval by the company's creditors. The
Comrnittee recommends that clause24 of the Bill be agrccd to as contained in the Bill.

55. Clause 25 on thc proposcd amendment to the Insolvency Act, No. l8 of 2015

25. The Insolvency Act is amcnded by dclcting the subheading "Sub-division 2" appearing
immcdiately after section 642 and substituting thcrefor thc sub-hcading "Division 2."

56. Committee observation and rccommendation: Thc Committee obscrved that thc
amendment seeks to correct technical drafting errors in the Act as published and
recommcnds that clause 25 of the Ilill be agrced to as contained in the Bill.

57. Clausc 26 on the proposcd amcndmcnt to section 643 of the Insolvency Act, No. 18

of 2015
26. Scction 643 of the Insolvency Act is amended-

(a) by dcleting sub-section (l);
(b) in sub-section (2) -(c)

(i) bV deleting paragraph (a)(i) and substituting therefor the following new paragraph-

(a) "a document setting out why a moratorium is desirable, which may include
evidence that it wiil assist in agreeing an infortnal restructuring or other
agreement with creditors or entering a.formal insolvency procedure which could
lead to the rescue or fficient liquidation of the company",'

(ii) by dcleting paragraph (b) and substituting therefor thc following ncw paragraph -
(b) " appoint as its monitor an authorized insolvency practitioner who has consented

to supervise it ";

(a) by deleting subsection (3) and substituting thercfor the following new paragraph-

(3) "The directors shall submit the documents required under subsection (2) to the

monitor.for consideration and comment".

(b) in subsection (4) -
(i) bV deleting the words "provisional supervisor" and substituting therefor the word

"monitor " whercver it appears in thc subsection.

(ii) by dcleting the words "that supervisor" and substituting tlrcrclor thc words "the
monitor",'

(c) in subsection (5) -
(i) by deleting the words "provisional supervisor" and substituting thercfore thc word

"monitor";
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(ii)by dclcting paragraph (a) and substituting thcrcfor thc lollowing ncw paragraph

(a) "the proposed moratorium has a reasonable prospect of achieving its aim";

(iii)by dclcting ParagraPh (c);

(d) in subsection (6) -
(i) bV delcting thc words "provisional supervisor" appearing immcdiately aftcr thc

words "in snb-section (5)" and substituting thcrclorc the word "monitor";

(ii)by dclcting thc word "sttpervisor" appcaring irnrncdiately aftcr thc words "unless

tiat" and substituting thcrclorc thc word "monitor "'' and

(e) in sub-scction (7) by dclcting thc word "tt" appearing irnmediately aftcr the word

" carry ".

5g. Thc Busincss Rcgistration Scrvicc submittcd that thc proposcd dclction in this clausc is

to avoid rcpctitio; bccause subscction (2) has sirnilar provisions and is morc spccific

59. Committcc obscrvation: Thc committec obscrved that

a) The amcndment to sub-scctiott (l) secks to delctc thc provision empowcrlng

dircctors of an cligiblc colnpany to makc a proposal lor a voluntary arrangcmcnt

and takc thc rcquircd stcps to obtain a moratorium lor the company' Thc

Comlnittce notcd thc subrnissions by thc Busincss Registration Scrvice that thc

dclction is to avoid rcpctition bccausc subscction (2) has sirnilar provisions and is

more spccific.

b) Thc amcpdmcnt rcquircs dircctors of a company obtaining a moratorium to no

longcr dcal with 'piovisional supcrvisors' appointcd undcr scction 6a3(2)(b) oi
thc Act and rcplaics thcm with 'monitors' who shall bc authorizcd insolvcncy

practitioncrs.

60. Committcc rccommcndation: The Committec recomrnends that clause 26 of the Bill be

agrccd to as containcd in thc llill.

61. Clausc 27 on thc proposcd amcndmcnt to scction 644 of thc Insolvcncy Act, No. l8
of 201 5

27. Scction 644 of thc Insolvency Act is arnendcd in subsection (l) -
(a) 1-tparagraph (a), by dclcting thc words "proposal and statentent" and substitr"rting

thcrclor thc word "documents ",'

(b) bV dclcting paragraph (c) and substituting thcrcfor thc following ncw paragraph-

(c) "a sf arcment .from the monitor that the monitor has consented to acl as monitor of
the ntoratorium",'

(

ot \
)\

)

20



(
)t

(d) bV deleting paragraph (d) and substituting therefor the lollowing ncw paragraph--

(e) "a statement.from the monitor that, in the monitor's opinion

(i) the proposed moratoriurn has a reasonable prospect o.f achieving its aims; and

(ii) the company is likely to have sufficient.funds available to it during the proposed
moratorium to enable it to carry on its business".

62.The Business Registration Service subrnitted that that the deletion of sub-paragraph (l)
(d) (iii) is for thc purpose of simplilying the process of obtaining a moratorium.

63. Committce observations: '['he Comrnittcc obscrvcd that;

a) The amendment to paragraph (c) seeks to replace 'provisional supervisors' with
'rnonitors' in accordance with the amendmcnts made to section 643(2)(b) of the
Act.

b) 'l'he submissions by thc l]usincss Rcgistration Scrvicc that thc delction of sub-
paragraph (l) (d)(iii) is lor the purpose of simplilying the proccss of obtaining a

moratorium. This is because a rnecting with creditors would caLlse unnecessary
delay and further the creditors havc no role to play at this point.

64. Committcc recommendation: Thc Committcc rccommcnds that clausc 267 ol the Bill
be agrecd to as contained in the Bill.

65. Clausc 28 on the proposed amcndment to scction 645 of thc Insolvency Act, No. l8
of 201 5

28. Scction 645 of the Insolvcncy Act is amendcd-

(a) by delcting subsection (2) and substituting thcrel'or thc l'ollowing new
subscction (2)

(2) "A moratoriunt ends after thirty dalts from and including the day on
which the moratorium takes effect, unless the moratorium period is
extended under section 669".

(b) bV delcting subsection (3);

(c) by deleting subsection (6);

(d) bV delcting subsection (7); and

(e) in subsection (8), by dclcting thc cxprcssion "subsection (3)" and
substituting thcrefor thc expression "subsection (2)".

66. The Business Registration Service submitted that thc proposed amcndment in thc clause
the amendrnent seeks to sirnplify thc provision and provide clarity.
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67. Committec obscrvations: Thc comrnittce obscrved that;

a)Tlrcproposcdamcndmcnttosrrb-scctiorr(2)scckstomodifythecurrcntprovision
and providcs that a moratorium cnds altcr thirty days frorn and including the day

on which thc moratorium takcs effcct, unlcss the moratorium pcriod is extendcd

undcr scction 669 ol thc Act. Thc Cornrnittcc also noted thc subrnissions by thc

Ilusiness Registration Scrvice that the amendment seeks to sirnplify the provision

and Providc claritY.

b) Thc amcndmcnl sceks to makc conscqucntial atnendments to sub-sections (3), (6)

and (7) in light of the amendment made to sub-scction (2) of scction 645 o[ thc

Act.

6g. Committcc rccommendation: l'he Cornmittce rccommends that clausc 28 of thc Bill bc

agrced to as containcd in thc llill'

69. Clausc 29 ofthc proposed amcndmcnt to scction 646 of the Insolvcncy Act, No' l8 of

2015

29. Scction 646 of the Insolvcncy Act is arncndcd-

(a) in subscction (l), by dclcting thc words "provisional supervisor" and substituting

thcrelor thc word "monitor"; and

(b) in subscction (3), by dclcting thc words "provisional supervisor" and substiluting

thcrclor thc word "monitor".

70. Committcc observations and rccommcndation: The Committcc obscrved that thc

amcndmcnts to sub-scctions (l) and sub-section (3) seek to rcplace 'provisional

supervisor' with 'monitor' in accordancc with the amcndments madc to section 643(2Xb)

ol'thc Act and rccommcnds that clausc 29 of thc Ilillbc agrccd to as containcd in thc Bill'

71. Clausc 30 on thc proposed amcndmcnt to scction 647 of thc Insolvency Act, No' 18

of 201 5

J0. Scction 647 of the Insolvcncy Act is amendcd-

(a) in thc marginal notc, by dclcting thc words "provisional utpentisor" and substituting

thcrclor thc word "monitor";

(b) in subsection ( l) -
(i) by dclcting thc words "provisional supervisor" and substituting thcrcfor the word

"ntonilor":

(ii) by dcleting paragraph (b) and substituting therefor the following new paragraph-

(b) "gtve a notice to the ffict fhat the moratorium has taken eLfect to ary) creditor of
the company who has' appliedfor a liquidation order against the company before

the coning inlo eflbct of'the moratorium"; and

\
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(c) in subsection (2), by deleting the words "provisional supervisor" and substituting
therefor the word "monitor";

(d) in subsection (3) -
(i) bV deleting the words "provisional supervisor" and substituting therefor the word

"monitor";

(ii) by deleting the words "that supervisor" and substituting therefor the words "tfte
monitor".

72. Committee observation: The Committee observed that the amendments seek to replace
'provisional supervisor' with 'monitor' in accordance with the amendments made to
section 643(2)(b) of the Act and recommends that clause 30 of the Bill be agreed to as

contained in the Bill.

73. Clause 31 on the proposed amendment to section 648 of the Insolvency Act, No. 18

of 2015

31. Section 648 of the Insolvency Act is amended-

(a) inthe marginal note by deleting the words "provisional supervisor" and substituting
therefor the word "monitor",'

(b) in subsection ( I ), -
(i) by deleting the words "provisional supervisor" and substituting therefor the

word "monitor";

(ii) by deleting paragraph (b) and substituting therefor the following new
paragraph-

(b) " give to any creditor of the company who has applied.for a liquidation order
against the company before the coming into e.ffect of the moratorium a notice
to the effect that the moratorium has ended"; and

(c) in subsection (2), by deleting the words "provisional supervisor" and substituting
therefor the word "monitor";

(d) in sub-section (3) -
(i) bV deleting the words "provisional supervisor" and substituting therefor the word

"monitor";

(ii) by deleting the words "that supervisor" and substituting therefor the words "l&e

monitor

74. Committee observation and recommendation: The Committee observed that the

amendments seek to replace 'provisional supervisor' with 'monitor' in accordance with
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thc amcndments rnade to scction 643(2)(b) of thc Act and recommcnds that clause 3 I of

thc llill be agreed to as contained in thc Bill'

75. Clause 32 on thc proposed amendmcnt to the lnsolvcncy Act, No' l8 of 2015

32. The Insolvcncy Act is amendcd by dcleting thc subheading "subdivision 3 " appcaring

immcdiatcly after scction 648 and substituting thercfor thc subhcading "Division 3".

76. Committcc obscrvation and rccommcndation: Thc Committcc observed that the

amcndmcnt sceks to correct tcchnical drafting elrors irr thc Act as published and

rccommcnds that clausc 32 of the Bill bc agreed to as contained in the Bill.

77. Clause 33 on thc proposed amendmcnt to section 649 of thc Insolvcncy Act, No. l8
of 201 5

3-i. Scction 649 of thc Insolvcncy Act is amcndcd-

(a) in surb-section (l)

(i) inparagraph (a) by inscrting the word "of" immediately aftcr thc wotd "liquidation";

(ii) in paragraph (b), by dclcting thc words "provisional supervisor" appearing in

subparagraph (i) and sr.rbstituting thcrclor thc word "monitor";

(iii)by inserting the following new paragraph immediately after paragraph (f)

(fa) "an administrative receiver of the company may not be appointed",'

(b) insubsccrion (2), by dclcting thc words "or at a time referred to in section 666(5)(a)";

(c/ in subscction (4), by dclcting thc expression "section 424 " and substituting therelor tlte

expression "section 426 " ;

78. Committcc observation and recommcndation: Thc Committee obscrved that the

amcndmcnt sceks to corrcct tcchnical drafting clrors in thc Act as purblished. Thc

Committcc hrrther obscrvcd that the amcndmcnts scek to rcplace 'provisional supervisor'

with 'monitor' in accordancc with thc amendmcnts madc to scction 643(2Xb) of the Act

and recommcnds that clause 33 of the Bill be agreed to as containcd in the Bill.

79. Clause 34 on thc proposed amcndment to section 651 of the Insolvcncy Act, No. l8
of 201 5

j4. Scction 651 of thc Insolvcncy Act is amendcd by dclcting the words "enforcement o.f".

80. Committec observation and recommendation: Thc Committee obscrved that the

amcndmcnt seeks to remove superfluous words appearing in section 651 of thc Act as

publishcd and recommends that clausc 34 of thc Ilill bc agrced to as containcd in thc Bill'

81. Clause 35 on thc proposcd amcndment to scction 653 of thc Insolvcncy Act, No. 18

of 201 5

(
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-iJ. Section 653 of the Insolvency Act is amended-

(a) in the marginal note by deleting thc words "provisional supervisor s " and substitr.rting

thercfor the word "monitor's"; and

(b) in subsection (1), by deleting the words "provisional supervisor" appearing in paragraph
(a) and substituting therefor the word "monitor".

82. Committee observation and rccommendation: The Committcc observed that the

amcndrncnts seek to rcplace 'provisional supcrvisor' with 'monitor' in accordance with
the amendments made to section 643(2Xb) of the Act and rccommcnds that clausc 35 of
the Bill be agreed to as containcd in the Bill.

83. Clause 36 on the proposcd amendment to section 655 of thc Insolvency Act, No. 18

of 201 5

-i6. Section 655 of the Insolvency Act is atncnded -
(a) in subsection ( I ), by deleting the words "provisional supervisor" appeartng in paragraph

(b) and substituting therefore the word "monitor"; and

(b) bV delcting paragraph ( I Xb) and substituting thcrefor thc following ncw paragraph-
(b) "the disposal is approved by the monitor".

84. Committce observation and rccommcndation: The Committee observed that the

amendments seek to replace 'provisional supervisor' with 'monitor' in accordance with
the amendments made to scction 643(2Xb) of thc Act and recommends that clause 36 of
the Bill bc agreed to as contained in thc Bill.

85. Clausc 37 on the proposcd amendment to scction 656 of thc Insolvcncy Act, No. l8
of 20I5

-l7. Section 656 of the Insolvency Act is amended in subsection ( I ) by dclcting paragraph

(b) and substituting therefor thc following ncw paragraph

(b) "the payment is approved by the monitor"

86. Committee obscrvation and rccommendation: The Committce obscrvcd that the

amendments seek to replace 'provisional supervisor' with 'monitor' in accordance with
the amendments made to section 643(2)(b) of the Act and recommends that clattse 37 of
the Bill be agreed to as contained in the Bill.

87. Clause 38 on the proposed amcndmcnt to scction 657 of thc Insolvency Act, No. l8
of 2015

-i8. Section 657 of the Insolvency Act is atncndcd-

(a) in subsection (2),by deleting the words "to which this section applies " and substituting

therefor the words "that is subiect to a security";
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(b) in subsectiol (3), by deleting rhe words "to which this section applies" and substituting

there/bt-the words ;'in rhe pissession oJ'the compary) under a credit purchase transaction"

88. Committcc observations: The Comrnittcc obscrved that:-

a) Thc arnendmcnt to sr.rb-scction (2) sccks to clarify that a company may only

translcr propcrty that is strbjcct to sccurity under thc Act'

b) l'he arnendmcnt to sub-scction (3) secks to clarify that a company rnay only

dispose of goods where thc goods are in the posscssion of thc company undcr a

crcdit purchasc agrecment.

89. Committcc rccommcndation: 'fhc Cornmittcc recommcnds that clausc 38 of thc Ilill bc

agreed to as containcd in thc Ilill.

90. Clause 39 on the proposed amcndmcnt to the Insolvency Act, No. l8 of 2015

J9. Thc Insolvcncy Act is alncnded by dclcting the sub-heading "Subdivision 4

Provisional supervisors " appcaring imrncdiatcly aftcr scction 657 and substituting thcrelor

thc subhcading "Division 4 Monitors".

91. Committec observation and rccommcndation: The Committec obscrvcd that thc

amcndment seeks to replacc 'provisional supervisors' with 'tnonitors' in accordance with

thc arncndrncnts madc to scction 643(2Xb) of thc Act and rccotnmcnds that thc Clar.rsc 39

of the Ilill bc agrccd to as containcd in thc llill.

92. Ctausc 40 on thc proposed amendment to section 658 of thc Insolvcncy Act, No. l8
of 201 5

40. Scction 658 of thc Insolvcncy Act is arncnded-

(a) "in thc rnarginal note by dclcting the words "provisional supervisor" and substituting

thcrcfor thc word "monitor's ",'

(b) by dcleting surb-sectiorr (l) and substituting thcrcfor the lollowing ncw sub-section

(l) "During the moratorium, the monitor is responsible.for monitoring the company's

activities in order to ascertain whether lhe company is likely to have suflicient .funds
available to it during the remainder of the moratorium to enable it to continue to corrv on

ils business "

(c) in sub-scction (2) -
(i) bV dclcting the words "provisional supervisor" and substitr.rting therefor thc word

"monitor";

(ii)by dclcting thc word "supervisor " and substiturting thercfor the word "monitor",

t

(
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(d) in subsection (3) -

26



I
)
(

(i) by dcleting the words "provisional supervisor" and substituting thcrcfor thc word
"monitor ",'and

(ii) by deleting the words "supervisor" and substituting therefor the word "monitor";

(e) in subscction (4), by deleting the exprcssion "subsection (l)(b) " and substituting thcrcfor
the cxpression "subsection (l) ",'and

(flin subsection (5) by deleting the words "provisional supervisor" and substituting therelbr
thc word "monitor".

93. Committce observation and rccommcndation: Thc Comrnittce obscrvcd that thc
amendmcnt seeks to replace 'provisional supervisors' with 'monitors' in accordancc with
the amendrncnts rnadc to section 643(2)(b) of the Act and rccommcnds that Clausc 40 of
the Bill be agreed to as contained in the Bill.

94. Clause 4l on the proposcd amendment to section 659 of thc Insolvcncy Act, No. l8
of 201 5

4/. Scction 659 of the Insolvcncy Act is amcnded-

(a) in the rnarginal note, by deleting the words "provisional supervisor's" and substituting
therefore the word "monitor's";

(b) in subsection (l), by dclcting paragraph (a) and substituting thcref,or thc following ncw
paragraph-

(a)the monitor concludes that the company will not have suficient.funds available to
it during the remainder of the moratorium to enable it to continue to carry on its
business,'

(c) in subscction (2), by dcleting thc cxpression "sub-section (l)(a)(i) " and substituting
thcrefor thc expression "sub-section ( I )(a) " ;

(d) in sub-section (3) bV deleting the word "provisional supervisor's " and substituting therel'or
the word "monilor:

(e) in sub-section (4) -
(t) bV deleting the words "provisional supervisor" and substituting thcrelor the word

"monitor;

(ii) by deleting thc word "supervisor " appcaring in paragraph (a) and substituting therclor
thc word "monilor",'

(ft bV deleting subscction (5);

(g) in sub-section (6), by delcting the words "provisional supervisor" and substituting thercfor
the word "monitor;
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(h) in subsection (7) -

(i) by dcleting the words "provisional supervisor" and substituting therefor the word

"monitor;

(ii) by deleting the words "supervisor" appearing in paragraph (a) and substituting therefor

the word "monitor".

95. Committce observation and recommendation: The Committee observed that the

amendment seeks to replace 'provisional supervisors' with 'monitors' in accordance with

the amendments made to section 643(2)(b) of the Act and recommends that Clause 4l of

the Bill be agreed to as contained in the Bill'

96. Clausc 42 on the proposed amendment to section 660 of the Insolvency Act, No. l8
of 201 5

42. Section 660 of the Insolvency Act is amended-

(a) in the marginal note by deleting the words "provisional supervisor s " and

substituting therelor the word "monitor's";

(b) insub-section (l), by deleting the words "provisional supervisor" and substituting

therefor the word "monitor;

(c) in sub-section (3), by deleting the words "provisional supervisor" appearing in

paragraph (b) and substituting therefor the word "monitor"'

97. Committee observation and recommendation: The Committee observed that the

amendment seeks to replace 'provisional supervisors' with 'monitors' in accordance with

the amendments rnadelo section 643(2Xb) of the Act and recommends that Clause 42 of
the Bill bc agreed to as contained in the Bill.

98. Clause 43 on thc proposed amendment to section 661 of the Insolvency Act, No. 18

of 2015

43. Section 661 of the Insolvency Act is amended-

(a) inthe marginal note by deleting the words "provisional supervisor" and substituting

therefor the word "monitor";

(b) in sub-section (l) -
(i) bV deleting the words "provisional supervisor" appearing in paragraph (a) and

substituting therefore the word "monitor",'

(ii) by delcting the word "supervisor" appearing in paragraph (b) and substituting

therefor the word "monitor";

\
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(a) in sub-section (3) -
(i) bV deleting the words "provisional supervisor" appearing in paragraph (a) and

substituting therefor thc word "monitor ",' and

(ii) by deleting the word "supervisor " appearing in paragraph (b) and substituting therefor
the word "monitor".

99. Committec observation and recommendation: The Committec observed that thc
amendment seeks to replace 'provisional supervisors' with 'rnonitors' in accordance with
the amendments made to section 643(2)(b) of the Act recommends that Clause 43 of the
Bill be agreed to as contained in the Bill.

100. Clause 44 on the proposed amcndment to section 662 of thc Insolvency Act, No. l8
of 2015

44. Section 662 of the Insolvcncy Act is amended-

(a) in the rnarginal note by dclcting the words "provisional supervisor" and substituting
therefor the word "monitor";

(b) in subsection (l) -
O by dclcting the expression "subsection (3) " and substituting thcrcfor the expression

"subsection (2)";

(iii) by deleting the word " Division " appearing in paragraph (a) and substituting thercfor
the lollowing new word "Part";

(iv) by dcleting the words "provisional supervisor" appearing in paragraph (a) and

substituting therefor the word "monitor",'

(iil by dcleting the word "supervisor" appearing in paragraph (a) and substituting
thcrcl'or the word "monitor ",' and

(iii) by delcting the word "supervisor" appcaring in paragraph (b) and substituting
therefor the word "monitor",'

(c) in sub-section (2), by deleting the words "provisional supervisor" and substituting
therefor the word "monitor"; and

(d) in subscction (3), by dcleting the words "provisional supervisor" and substituting
therefor the word "monitor".

l0l. Committce obscrvation and rccommendation: The Comrnittee observed that the

amendmcnt secks to replacc 'provisional supcrvisors' with 'tnonitors' in accordance with
thc amendmcnts made to scction 643(2Xb) of the Act. Thc Committcc further observed

that the amendment seeks to corrcct technical drafting errors in the Act as published and

recommends that clause 44 of the Ilill be agreed to as contained in thc Bill.
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102. Clause 45 on thc proposed amendment to the Insolvcncy Act, No' l8 of 2015

45. The Insolvency Act is amcnded by dcleting thc sub-heading "Sub-division 5 -
Consideration of proposal.for and implementation of voluntary arrangement"

appearing immcdiately after section 662'

103. Committee observation and recommendation: The Committee observed that the

amendmcnt seeks to correct technical drafting elrors in the Act as published and

recomrncnds that clausc 45 of the Bill be agreed to as contained in the Bill.

104. ctausc 46 of thc proposcd amcndmcnt to thc Insolvcncy Act, No. l8 of 2015

46. The Insolvency Act is amended by repealing section 663.

105. Committec obscrvation and recommendation: The Committee observed that the

amcndrncnt sccks to repeal scction 663 ol thc Act which empowers thc provisional

supervisors to convcnc a mccting of the company and a meeting of the company's

creditors and that the amendmcnt is consequcntial to the amendments made to section

643(2)(b)of the Act. The Cornmittee recommends that clause 46 of the Ilill be agreed to

as contained in the Bill.

106. claus c 47 of the proposcd amcndment to thc Insolvcncy Act, No. l8 of 2015

47. Thc Insolvency Act is amendcd by repealing section 664.

107. Committce observation and rccommendation: The Committee observed that the

amendmcnt sceks to repeal section 664 of the Act which provides further details on a

meeting of the .o,opuny', crcditors convened by thc provisional supervisor and that thc

amcndmcnt is consfqucntial to thc amcndments madc to section 643(2Xb) and section

663 ol the Act. Thc bomrnittee rccommends that clause 47 of the Bill be agreed to as

containcd in the Bill.

108. Clausc 48 on the proposcd amcndment to thc Insolvcncy Act, No' l8 of 2015

48. The Insolvcncy Act is amended by repcaling section 665.

109. Committec observation and recommendation: The Committee observed that the

amendment seeks to repeal section 665 of the Act which rclates to approvals of voluntary

arrangcmcnts betwcen thc company and its creditors and that the amendment is

conscluential to the amendments madc to section 664 of the Act. The Committce

recommcnds that clausc 48 of the Bill be agrced to as contained in the Bill.

I10. Clausc 49 on thc proposed amcndment to thc Insolvency Act, No. l8 of 2015

49. The Insolvency Act is amended by rcpcaling scction 666.

I I l. Committcc observation and rccommendation: The Committee observed that the

amcndmcnt secks to rcpcal scction 666 of the Act which makes further provisions on

voluntary arrangementsLctwcen the company and its creditors and that the amendment is

(
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consequential to the amendments made to section 665 of the Act. The Committee
recommends that clause 49 of the Bill be agrced to as contained in thc Bill.

I12. Clause 50 on thc proposed amendmcnt to thc Insolvcncy Act, No. l8 of 2015

J0. The Insolvency Act is amended by rcpcaling section 667

ll3. Committee observation and rccommendation: The Cornmittee observed that the

amendment seeks to repeal section 667 of thc Act which providcs for the right to challenge
decisions madc in rcspcct of voluntary arrangements bctwcen thc company and its
creditors and that thc amcndmcnt is conscqucntial to thc amcndmcnts rnade to scction 666

of the Act. The Cornrnittee recommcnds that clause 50 of the Ilill be agreed to as contained
in the Bill.

I14. Clausc 5l on the proposed amendment to the Insolvency Act, No. 18 of 2015

51. The Insolvency Act is amcnded by rcpealing scction 668

ll5. Committcc observation and rccommendation: The Comrnittee observed that thc
amendment seeks to repeal section 668 of the Act which provides lor the implementation
of voluntary arrangements between the company and its creditors and that the amcndmcnt
is consequcntial to thc other amendmcnts madc to the Act. Thc Cornmittec rccommends
that clause of the Bill be agreed to as contained in the Bill.

I16. Clause 52 on the proposed amcndment to the Insolvency Act, No. 18 of 2015

52. The Insolvency Act is amcnded by deleting thc sub-heading "Sub-division 6"
appearing immcdiately aftcr scction 668 and substituting thcrefore the sub-heading
"Division 5 ".

ll7. Committee obscrvation and rccommendation: Thc Comrnittcc observed that the

amendment seeks to correct tcchnical drafting errors in the Act as published. 'fhe

Committee recommends that clausc 52 of thc Bill be agrecd to as contained in the Bill.

ll8. Clause 53 on the proposed amendment to section 669 of thc Insolvency Act, No. l8
of 2015

J-i. The Insolvcncy Act is amended by rcpcaling section 669 and replacing it with thc

following new scction-

oa

Extension
o.f
moratorium

669. "On the application of the directors, the

Court may exlend a moratorium.for a period of at
least thirty days if the Court believes that the

exlension is desirable in order to achieve the aims.for
which the moratoriurn was initiallv obtained under
section 643 ".
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ll9. Committce obscrvation and rccommcndation: The Committee observed that the

amendment seeks to repeal the current provision and empower the directors of the

company to apply to the Court for an extension of the moratorium for a period of at least

thirt; days ifthe Court believes that the extension is dcsirable in order to achieve the

pu.por., for which the moratorium was initially obtained and recommends that clause 53

bf tt',. Bill bc agreed to as contained in the Bill'

120. Clause 54 on the proposed amcndment to section 670 of the Insolvency Act, No' 18

of 2015

S4.Section 670 of the Insolvency Act is amended-

(a) in subscction (l), by delcting the words "provisional supervisor" and substituting

therefor the word "monitor";

(b) in subsection (2),by deleting the words "provisional supervisor" and substituting

therefor the word "monitor";

(c) by deleting subsection (3).

l2l. Committec obscrvation and recommendation: The Committee observed that the

amendment seeks to replace 'provisional supervisor' with 'monitor' in accordance with

the amendments made io section 643(2)(b) of tn. Act and recommends that clause 54 of

the Bill be agreed to as contained in the Bill'

122. Clausc 55 on thc proposcd amendment to section 671 of the Insolvency Act, No. 18

of 201 5

55. Section 671 of the Insolvency Act is amended-

(a) by deleting subsection (l) and substituting therefor the following new

subsection-

(1) "lf the court extends, or .further extends, the moratorium, the

mo,n'itor shatl within seven days of the order, lodge a copy of the order

with the Registrar for registration"'

(b) by deleting sub-section (2);

(d) in sub-section (3), by deleting the words "provisional supervisor" and

substituting thereforc the word "monitor";

(e) in subsection (4) -
(i) by deleting the words "provisional supervisor" and substituting

thercfor the word "monitor";

(ii) by deleting the word "supervisor" and substituting therefor the word

"monitor".

\
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123. Committee observation and rccommendation: Thc Comrnittee obscrved that the
amendment to sub-scction (l) seeks to modily thc current provision and provide that
where the Court extends a moratorium, thc monitor shall lodgc a copy of thc order with
the Registrar within seven days and that thc amendmcnt seeks to replace 'provisional
supervisor' with 'rnonitor' in accordance with the amcndments made to section 643(2)(b)
of the Act. The Committee recomrnends that clause 55 of thc Billbe agrced to as contained
in the Bill.

124. Clause 56 on the proposcd amcndmcnt to section 672 of thc Insolvency Act, No. l8
of 201 5

56.The Insolvcncy Act is amendcd by repealing section 672.

125. Committee obscrvation and rccommcndation: Thc Committec observcd that thc
amendmcnt seeks to rcpeal section 672 of the Act which makcs lurther provisions as

regards rneetings held under scction 663 (proposed for repeal) and that the amendment is
consequential to the other amendments made to the Act. The Committee recommends that
clause 56 of the Bill be agrecd to as contained in the Bill.

126. Clause 57 on thc proposed amcndmcnt to thc Insolvency Act, No. l8 of 2015

57. The Insolvency Act is amendcd by delcting the sub-heading "Sub-division 7 " appearing
immediately after section 672 and substituting therefor the subheading "Division 6".

127. Committce obscrvation and rccommcndation: 'fhe Committcc obscrvcd that the
amendmcnt seeks to correct tcchnical dralting errors in thc Act as publishcd and
recommends that clausc 57 ol'thc bill be agrccd to as contained in thc Bill.

128. Clause 58 on the proposed amendment to section 673 of the Insolvency Act, No. l8
of 2015

J8. 'fhc Insolvcncy Act is amcndcd by rcpcaling sectiorr 673

129. Committce observation and rccommendation: Thc Comrnittee observed that the
amendment seeks to repeal section 673 of the Act which makcs further provisions as

regards mcetings held under section 664 (proposcd for repeal) and that the amcndment is

consequential to thc other amcndrncnts madc to the Act. Thc Committcc recommends that
clause 58 of the Bill bc agreed to as contained in the Bill.

130. Clausc 59 on the proposed amcndment to section 674 of the Insolvency Act, No. l8
of 201 5

59. Section 674 of the Insolvency Act is amcndcd in subscction (2)

(a) in paragraph (a), by inserting thc word "unfairly " immcdiatcly beforc thc word
" detrimental " ; and

(b) in paragraph (b), by inserting the word "unfairly " imrnediately before the word
"detrimental".

)

oo

33



!

oo

l3l. Committec obscrvation and rccommcndation: The Committee observed that the

amendmcnt seeks to sub-section (2) seek to clarify that a member or a creditor of a

company rnay only challenge the decisions of the directors of the ground that the

.o-puny,, uifui., or propert! are being run in a manner that is 'unfairly detrimental" to

the interests of thc members or creditors of the company. The Committee recommends

that clause 59 of the Ilill be agrced to as contained in the Bill'

132. Clausc 60 on the proposcd amendment to section 34 of thc Small Claims Court Act,

No. 2 of 2016

60. Scction 34 of the Srnall Claims Court Act is amended in sub-section (2) by

inscrring the words "of the matter which shall be within sixty days from the date of

todging" immediately after the word "determination"'

133. The Committee received a written memorandum from Ministry Of East African

Community and Regional Development on the proposed amendment to section 34 of thc

Srnall Clairns court-Act, No.2 oCzot6 and proposed redrafting of Section 34 subsection

(l) to rcad as follows: -

,,All proceedings before the Court on any particular day so far as is practicable shall be

heard and determined on the same day or on a day-to-day basis until final determination

of the matter which shall be within sixty days from the date offiling the claim"

134. Committec obscrvations: Thc Committee observcd that:-

a) The proposed amcndment seeks to provide for a timcline of sixty days within which

the small claims must be heard and determined. The Comrnittee, however, observed

that the amendment was misplaced and is not in harmony with the existing sub-section

(2) which provides that thrjudgment shall be dc-livcred on the same day after the

hearing und in any event not later than threc days from thc date of hearing.

b) Thc submissions by the Ministry of the East Africa Community and Regional

Development that there was indeed need to redraft the amendment and instead section

34( I ) oithe Act instead of section 34(2) of the Act as proposed in the Bill as published.

135. Committcc rccommcndation: The Committee recommends that clause 60 of the Bill

be amcndcd as follows-

CLAUSE 60: THAT the Bill be amended by deleting Clause 60 and substituting therefor

the following new clause-

Amendment of 60. Section 34 of the Small Claims Court Act is amended in

section 34 of No. 2 sub-sectton (I) by inserting the words 'of the matter which

of 2016 shall be within sixty days from the date of tiling the claim'
immediatety after the word 'determination' appearing at the

end of the sub'section.
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136. Justification for the amendment in clause 60: The Committee agreed with
submissions by the Ministry of the East Africa Community and Regional
that there is need to amend the provision and provide a timeline of sixty days from
date of filing within which the small claims must be heard and determined.
amendment thus seeks to guarantee expeditious resolution of the small claims
and enhances the business environment for local and foreign investors in the economy
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DEPARTMENTAI, COMMITTE,E ON I,ABOUR AND SOCIAI' WEI'FARE

137.'l'he Committcc considcrcd thc proposcd arnendment to scction 5B of thc Industrial

training Act in clausc 3 of thc Bill: -

Section 5t] of the Indusrrial Training Act (Cap237) is amended by providingthat "the

amount payable under the levy shai b" remit:ted at the end of the.financial year of the

business bttr not later than the ninth day oJ'the month.following end of the financial year"

l3g..l-hc committce rcccivcd submissions from National Industrial Training Authority and

National Social Sccurity Fund as follows: -

139. The 'l'raining Ar-rthority forwardcd a memorandurn in support of the amcndment to the

Industrial Training Act (Cap. 237) and the Committcc obscrvcd that;

a) Stakcholdcrs agrccd with the amcndmcnt;

b) Remittance of the levy annually will enable businesses sufficient timc to secure

sufficient hrnds to ena6le them comply with the statutory requirement for payment

of thc lcvY;

c) Anchoring the specificd date lor payments in law will crnpower the National

Indurstrial Training Authority to take action against any businesses that do not

comply with the statutory rcquiremcnts to rcrnit the training levy on time; and

d) Thc proposcd datc of ninth of thc month is the proposed date lor remittance of other

,rutuio.y payroll dcductions through thc Kcnya Rcvenue Authority's Unificd
payroll-nctum. 'l'his will rcsult in reduction of attendant costs of remittance of

hrnds to diffcrcnt institutions hcnce contributing to case of doing business in thc

country.

140. Thc Committec recommendations: The Committee rccommcnds that clause 3 of thc

Ilill bc agrccd to as contained in the Ilill'

l4l. National Social Security Fund vide a lctter datcd 25'h February,2021 forwardcd a

memorandum indicating that;

a) It was in support of amending the National Social Security Fund Act (No.45 of
ZOl3) to coliect contribution remittance date to 9th of every month;

b) Instead of cflccting the changes by way of inserting a new paragraph under section

20, the committcc considers amending section 27(l) (penalty for default in

payment and incoruect provisions/ which provides as follows;

" if any contribtttion for which a contributing employer is required to palt to the

Iiund is nor paid within one month after the end of the month in which the last day

o.f the cont;ibution period to which it falls, a sLtm equal to .t'ive per cent of the

amount o/'that contiibution shall be added to the contribution for each month or

part of a month lhat the amount due remains unpaid, and any such additional
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amount shall be recoverable at the same time and in the same manner as the
contribution to which it is added"

c) Thc proposcd amendment in section 27(1) would be to dclctc thc words "within
onc month" and substitute thercfor thc words 'oby thc ninth day" as this is thc
appropriatc scction to cnablc cmploycrs rcad thc provision lor paymcnt and
pcnalty hand in hand.

142. Committce obscrvations: The Committce observed that;

a) The proposcd date of ninth of cvcry thc rnonth is thc proposcd datc lor rcmittancc
of othcr statutory payroll dcductions including thc PAYII and NI{lF contributions
through thc Kcnya Revenuc Aurthority's Unificd Payroll Rcturn. This will rcsult in
reduction of attendant costs of rernittance of funds to different institutions hence
contributing to ease of doing business in the country;

b) The NSSF Act providcs that thc tirnc and manncr of paymcnt lor scll'-enrploycd
contributions is to bc prescribcd by thc Cabinct Sccrctary in rcgr,rlations. I{owevcr
thc Act is silent on thc cxact datc forrcrnittancc of mandatory contributions under
scction 20 (for employed contributors). As it is presently, the Act grants a grace
period of onc month within which ernployers are to remit thc contributions.

c) Thc Act prcscribcs a pcnalty that applics onc month aftcr thc cnd of thc rnonth for
which contributions rclate. 'l'hc pcnalty provision rnay thcreforc bc amcrrdcd to
reflcct the proposed prescribcd rcrnittance datc. Thc pcnalty would apply to
contributions remittcd aftcr thc 9th. This is a consequcntial amcndmcnt which will
give el'fect to the law and ensure compliance by clarilying the penalty provision. It
is also akin to the provisions of the NHIF Act which contains provisions on health
insurancc, onc of thc componcnts of Social Protcction alongside Social Sccurity.

143. The Committee rccommcndation: The Cornrnittee rccommcnds that Clausc l3 of thc
Bill be amcnded as follows-

That the Bill be amended by deleting clausc l3 and substituting therelor the following
ncw clausc I 3-

"The National Social Security Fund Act is amcndcd-

(a) in scction 20 by inserting thc lollowing new sub-section irnmcdiatcly altcr sub-
section ( l) -

( I A) " An employer shall pay the contribution under subsection ( I ) on the ninth day of
each month or on such later date as the Board ma1t, in consultation with lhe Cabinet
Secretary, prescribe".

(b) in section 27 by deleting the words "within one month a./ter the end of the
month in which the last day of the contribution period to which itfalls " appearing in
sub-section I and substituting thcrclor the following "on or before the day on which
the payment in respect o.f any month is due"
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DPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING

l44.The Committee considered the proposed amendments to the Stamp Duty Act (Cap 480)

in clause 4 of the Bill

Clause 4

Section l7 of the Stamp Duty Act is amended by inserting the following new paragraph

immediately after paragraph (o) -
"Fixed duty ofone hundred shilling charged on contract be chargeable as conveyance on

sale under section 49".

145. The Committee received one memorandum from the Kenya Association of Stockbrokers
and Investment Banks (KASfB) and Nairobi Securities Exchange (NSE) proposing that

section l0 of the Stamp Duty Act should be amended as follows: -

"Notwithstanding any other provision of this Act, the Commissioner shall refrain from
assessing or recovering taxes, penalties or interest in respect of collecting Stamp Duty

for marketable securities .for any year of income ending on or before 3l't December
2021".

146. Committee observations: The Comrnittee observed that the amendment proposed by
KASIB and NSE has an effect on revenue and it is therefore important to carry out a
proper analysis on how much revenue will be lost if marketable securities are exempt from
Stamp Duty before a decision is made on thcir proposal. Consequently, the Committee
resolved that this proposal will be considered at a later datc and recommends that clause

4 of the Bill be agreed to as contained in the Bill.
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DEPARTMENTAL COMMITTEE ON HEALTH

147 . TheCommittee considered the proposed amendments to the National Hospital Insurance

Fund Act, 1998 in clause 5 of the Bill.

Clause 5

Section 15 of the National Hospital Insurance Fund Act is amended in sub-section (4) by

deleting the word 'first" and substituting it thereafter with the wotd "ninth".

148. The Comrnittee did not receive any written submissions from the public in regards to the

proposed amendment however, met with the Chief Executive Officer and other officials
of tne National Hospital Insurance Fund on Friday 26th February,202lwho submitted that

the National Hospital Insurance Fund was in agreement with the amendment as proposed

in the Bill.

149. Committce obscrvations and recommendation: The Committee observed that the

amendment was necessary to facilitate the government's agcnda of ease of doing business

and further that the proposed amendment would serve in harmonizing payroll deductions

through the Unified Payroll Return as is to be implemented by the Kenya Revenue

Authority. The Committee recommends that the proposed amendment to the National

Hospital Insurance Fund Act, No. 9 of 1998 in clause 5 of the Bill as proposed in the

Business Laws (Amendment) (No. 20) Bill, 2020be be agreed to as contained in the Bill

,
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DEPARTMENTAL COMMITTEE ON I,ANDS

150. The Committee considered thc proposed amendments to the Land Rcgistration Act (No.3

o 2012) in clauses 8 to l2 of thc Bill.

Clause 8: Section 54 of the Land Registration Act is amended

(a) in sub-section ( l), by delcting the words "the lessee" appearing immediately after
the words "express or implied, by " and substituting thcrelorc the words "/fte

lessor",

(b) in sub-section (2), by dcleting paragraph (c)

l5l. Committee obscrvation on the proposcd amcndment in clausc 8: The Cornmittee
observed that import of the amendment is to crcate clarity that it is the rcsponsibility of
the lessor to rcgister a lcase agrcemcnt. The arnendment also deletes rcfcrencc to section

39(4) of the Land Registration Act which was deleted in the Busincss Laws (Amcndment)

Act,2020.

Clause 9: The Land Registration Act is amendcd by repealing scction 55 and

replacing it with the following section 55 -

(1) "lf a lease contains a condition, express or implied, by the lessor that the lessee shall
not transfbr, sub-let, charge or part with the possession of the land leased or any part
of it without the written consent of the lessor, the dealings with lhe lease shall not be

registered unless the consent of the lessor has been produced to, and authenticated to

the satisfaction of the Registrar.

(2) The Registrar shall not register any instrument purporting lo transfer or create any
interest in that land".

152. Committee observation on the proposcd amcndmcnt in clausc 9: Thc Cornrnittee

observed that comparing thc amendment with the existing section 55, thc import of the

amendment is to do away with the need for a land rent clearance certificatc certifying that

no rent is owing to the Cornmission in respect of the land.

Clausc l0: The Land Registration Act is amcnded by inscrting thc following new

section imrrediately after scction 55-

55A "Notwithstanding any contrary government leases condition contained in the

lease, the Registrar shall dispense with the production of the written consent o/'the
lessor under section 54 and 55 in respect of a lease where the government is lhe

lessor, before any dealingwith the lease is registered".

153. Committcc observation on thc proposed amendmcnt in clause l0: The Committce
observed that the amendment seeks to remove the need to obtain the written consent of
the lessor before a leasc is registcred where the Lessor is thc Government.

Clause I 1: Section 56 of the Land Rcgistration Act is amcnded
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(a) by dclcting subscction ( I ) and substituting thcrcfor thc lollowing new

subscction
(l) "A proprietor may by an instntment, in the prescribedform, charge any

land or lease to secure the payment o.f an existing, future or a contingent

debt, other money or money's worth, or the fulfilment of a condition and,

unless the chargee's remedies have been by instrument, expressly excluded,

the instrttment shall, contain a special acknowledgrnent that the chargor

ttnrlerstands the ef.fecl o/'that section, and the acknowledgement shall be

signed-

(a) by the chargor,

(b) w'here the chargor is Q corporation, by the person attesting the

affixation o.f the common seal, or

(c) where the chargor is a company incorporated under the Companies Act,

in accordance with section 37 of the Companies Act".

Clauscl I luahcr amcnds thc Act by dclcting sub-scction (4) and substituting thercfor thc

lollowing new sub-scction

(3) "The registrar shall not register a charge unless the consent to charge has been

presented ".

(4) by inscrting thc lollowing new sub-scction immcdiatcly aftcr sub-scction (4)

(4A) "Nonuithstanding any contrary condition contained in the lease, the Registrar

shall register a charge in respect oJ'a lease where the goverrunent is the lessor

without presentation of a consent to charge".

by dclcting subscction (5A)

154. Committcc obscrvations on thc proposcd amcndmcnt in clausc l1: 'Ihe Comrnittce

obscrvcd that: -

a) The amendmcnt seeks to align the Act with the amendment madc to section 37 of
thc Companics Act, 201 5 which did away with thc nccd I'or a company seal. Scction

37 of thc Cornpanics Act provides that a documcnt shall be validly executed by a
company if it is signed on behalf of the company by two authoriscd signatories or

by a dircctor of thc company in the presencc of a witncss who attcsts the signaturc.

b) The import of thc amendment is to do away with the rcquiremcnt that the Registrar

shall not rcgistcr a charge, unless a land rcnt clearancc ccrtificatc has bcen

prcsentcd.

c) Irurthcr thc amcndment is to do away with thc rcquirement that thc Registrar shall

not rcgistcr a charge, unlcss consent to charge has becn prcsented where the lessor

is the govemment.
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d) is a consequcntial amcndmcnt as a result of doing away with thc need lor a land
rent clearance ccrtificate before a charge is registered.

Clausc l2: Scction 64 of the Land Rcgistration Act is amended in subscction (2) by--

(a) deleting thc words "sealed with the comtnon seal o.f the company " appcaring
immcdiatcly after the words "entered under sub-section (l)" and substitr-rting

therclor the words "executed in accordance with section 37 of the Companies
Act, 2015", and (b) dclcting thc words "in the case of a company not required
by law to have a cotnnton seal"

155. Committce observations on the proposcd amcndmcnt in clausc ll: Thc Comrnittcc
observcd that the amendment seeks to align the Act with the amendment madc to section

37 of the Companies Act,20l5 which did away with thc nccd for a company scal.

156. The Committee received subrnissions on thc proposed amendments to the Land
Rcgistration Act No. 3 ol'2012 lrom the Ministry of Lands and Physical Planning the

National Land Commission as follows-

157. The Ministry of Lands and Physical Planning submittcd that;

a) Tlre Business Laws (Amcndment) Act, 2020 was asscntcd into law and came into
lorce on March 18, 2020. The airn of the Act was to amcnd various statutes to

lacilitatc the ease of doing busincss in Kenya. Thc Act inter-alia rcpcalcd Scctions

38 and 39 of thc Land Registration Act,2012.

b) Section 38 thcn compcllcd thc rcgistrar not to rcgistcr any transaction touching on

any parcel of land within a rating authority unlcss a ccrtificatc of payrncnt of rates

is issucd by a rating authority certifying that rates and other charges have bccn

paid. On thc other hand, scction 39 cqually bor,rnd thc registrar not to register any

transfer or crcate an intcrcst in land unless a rctrt clcarancc ccrtificate was

produced certilying that no rcnt is owing to the National govcrnmcnt or thc County
governmcnt.

c) Section 39 also requircd that neccssary consents issucd by the National or County
government bc produced bcfore a rcgistrar registers any transaction in rcspect of
any parccl of land. Thc arnendmcnt sought to reducc the tirne and cost incurrcd in
during thc rcgistration proccss.

d) The Act howcvcr did not addrcss scctions 55 and 56 of thc I-and Rcgistration Act,
which still require production ol'rcnt clcarancc certificates in respcct ol'lcases and

charges respectively. Consents required to be obtained in rcspect of leases and

charges were also not addrcssed.

e) Thc Bill seeks to rcrnovc thc requiremcnt lor production o[ conscnt in rcspcct of
lcases wlrerc the govcmmcnt is ordinarily requircd to issuc consent in leascs where
the govcrnment is the lessor.
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l) The proposcd amcndments arc prcmiscd on the fact that govcrnmcnt is thc

custodian of all information pertaining to leascs and therefore there is no need to

rcquirc citizcns to obtain consent bascd on thc same information. Moreovcr, acccss

to inlormation by thc rcgistrar shall bc madc casier and rcal-tirnc courtcsy of thc

National I-and information Managcmcnt Systcm that thc Ministry is about to

launch any timc now.

g) Further, the Bill sccks to align sections 56 and 64 of the Land Registration Act

with scction 37 of the Companics Act (Cap. a80) conccrning cxccution of
documcnts by companies incorporatcd undcr thc Companics Act as amcndcd by

tlrc Busincss I-aws (Amcndrncnt) Act, 2020.

158. 'l'hc National Land Cornrnission sr.rbrnittcd as follows-

a) Undcr clause l0 of thc Bill which proposcs to amcnd Land Rcgistration Act No. 3

of 2012 by inscrting new scction 55A thc Cotntnission observcd thc nced lor
consent by thc govcrnmcnt is to cnsurc that thc original intcntions of thc lcasc

rcmain and if thcy arc to change thc lcssor's conscnt should bc sotrght.

b) The Cornmission furthcr subrnittcd that the case of doing business should not

ncgate thc purpose lor which govcmmcnt allocates land. It opined that rrot all land

that is lcascd out by governmcnt is for commcrcial purposcs and this may includc

land allocated to institutions lor social and spiritually well-bcing of the socicty,

controllcd land in terms of scction l2A of thc Land Acl,20l2 which requires tlrc

Cabinct Sccrctary to givc conscnt lor any transaction in controllcd land and land

ncar critical sccurity installations.

c) Thc Comrnission proposcs that thc amcndmcnt cithcr bc shclvcd to pavc way for
administrativc action to cnsurc that rcquests lor consent to transfcr arc

cxpeditiously handlcd. Alternativcly, thc amendmcnt bc rctaincd subject to thc

lollowing transactions bcing cxcmptcd lrorn thosc transactions that thc consent can

bc dispcnscd with;

i) land allocatcd to institutions for social and spiritually wcll-being of thc

socicty;

ii) controllcd land in tcrms o[ scction l2A of thc Land Act,2012; and

iii) land ncar critical sccurity installations

d) Undcr clause I I of thc Bill which proposcs to amcnd section 56 ol' thc Land
Rcgistration Act No. 3 of 20l2,thc Comrnission notcd that the amcndmcnt givcs

thc chargcc swccping powcrs including thc powcr of salc in casc of dclault by a

borrower or guarantor and thcrclorc this is a crawl back to thc gains to Matrirnonial
Prope(y and Childrcn Act as it shall lcad to lcgal challcnges by chargees.

c) Thc Cornmission supports the proposcd arncndmcnt to scctiort 64 of thc Land
Rcgistration Act No. 3 of 201 2 in clausc I 2 of the Bill as it climinatcs thc need lor
thc common scal hcncc cnhancing fastcr cxecution of documents.

,
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159. Committcc obscrvations on thc submissions: The Committcc having considered thc
Bill and submissions by the Ministry of Lands and Physical Planning thc National Land
Cornrnission obscrvcd that;

a) The arnendmcnts in thc Ilill scek to lacilitate the case of doing business and thcy
are further amcndmenls to the arnendments passed in thc Business Laws
(Amcndment) Bill, 2019 now an Act of Parliament.

b) Thc Bill sccks to align thc Land Rcgistration Act, 2012 with thc Ilusincss Laws
(Amcndmcnt) Ilill,20l9 which did away with thc nccd lor ccrtificatcs of land rcnt
and rates in ordcr to facilitate the case of doing busincss.

c) Thc proposed amendments contained in the Bill also scck to align the Land
Registration Act, 2012with the amcndrnent eflcctcd in scction 37 of the Companics
Act through thc f]usincss Laws (Arncndment) Bill,20l9 which dispenscd with the

necd for a cornrnon seal in cxccution of documcnts.

d) Thc Bill if cnacted shall facilitate thc ease of doing business as it climinates the
need to obtain the written consent ol'the lessor l'or the lessec to charge or sub-let
land wherc thc Government is thc lcssor as a conditional prcccdent lor registration
of any dealing or transaction rclating to land.

e) The Comrnittcc also notcd that thc proposed amendments to do away with thc
written conscnt of the lessor for thc lessee to charge or sub-let land is only in
rclation to transactions whcrc thc Governmcnt is thc lessor and hence the

rcquircmcnts shall contirruc to apply in thc ordinary proccsses and transactions
between a lcssor and a lcase.

0 Thc Cornrnittec observcd that dispensing with thc nced lor thc writtcn consent of
thc lcssor lor the lesscc to charge or sub-lct land whcrc thc Govcmment is thc lessor
rnay lcad to loss of public land through fraudulcnt transactions and in cascs of
dcfault in payrnent through thc excrcise of powcr of salc by a chargce whcre therc
exist credit facilitics.

g) Thc Committee howcvcr observcd that the Rcgistrar is the custodian of all
inlorrnation rclating to rcgistration of leases whcrc the Governtncnt is thc Lessor
and hence thcrc would bc no necd to ask for thc same inlormation from thc
Government as a conditional preccdcnt for thc Rcgistrar to registcr any lcase or
charge document.

160. Committec recommendations: thc Cornrnittcc rccommcnds that clauscs 8,9, 10, ll
and 12 of thc Bill bc agrccd to as containcd in thc Bill.
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DEPARTMENTAI, COMMITTEE ON TRANSPORT, PUBI,IC WORKS AND HOUSING

l6l . 'l'hc Committec thc proposcd amendmcnts to thc National Constrttction Authority Act

No.4l of 201I in clauses 6 and 7 of the Ilill.

162. TheCornmittec rcccivcd both written and oral submissions on thc proposcd amcndments

to thc National Construction Authority Act, 201 I lrom the Ministry of Transport,

Infrastructurc, Housing Urban Dcveloptncnt and Public Works and Errginecrs Board of
Kcnya subrnittcd as lollows;

163. Thc Ministry of Transport, InlrastrLrcture, Ilousing Urban Dcvelopmcnt and Public

Works subrnitted that;

a) 'l'he proposcd amcndmcnts are welcomc given thc rolc of thc National Construction

Authority in rcgulating thc construction industry which in turn plays a critical part

in thc detcrmination of casc of doing busincss.

b) Thc Local Govcrnmcnt Act upon which the National Building Codc, 1968 was

anchorcd was rcpealcd by the Cournty Govcrnmcnts Act, 2012 and no spccific

tncntion of thc Codc was rnadc in thc latter Act. The Codc has thereforc remaincd

upanchorcd on any law and this has resulted in implcmentation challcnges.

c) Articlc 94(6) oi thc Constitution as rcad togcthcr with Statutory Instrumcnts

Act,ZOl3 mcans therc is nccd to propcrly anchor thc National Building Code in a

spccific statutc.

d) 'l'hc Statc Dcpartment rccornmends that in addition to thc proposed amcndmcnts,

thc National Construction Authority Act,20ll bc lurthcr amcnded by: -

"lnserting a new de/inition of the term "Building Code" lo mean the National

Iluilding Regulations issued under the Act; and

Arncnd scction 42(2) of the Act to givc thc Cabinct Sccrctary thc powcr to prcscribc

thc Iluilding Codc".

164. Enginccrs Board of Kcnya also submittcd that;

a) l'hc ncw section being insertcd undcr scction 7, (Section 22r\, (3)(c) should bc

arncnded by adding a provision to give rcspcctive rcgulators o[ thc rclcvant
prolcssionals, Ilnginccrs Board oI Kcnya, thc prcrogativc to rcccivc rcports of
inquiry into dclccts of a building lor thcir furthcr rcmcdial action.

b) 'l'hcrc's nccd to co-opt rcprcsentation from thc rclcvant regulators in the inquirics
conducted by thc Ar"rthority.

c) 'l'hc amcndrncnts as proposcd do not addrcss any lacuna in law rcgarding thc

cnginccring prolessional scrviccs as thc lcgal lrarncwork is robr.rst and adcquatc ,
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165. Committec obscrvations: The Committcc observed that;

a) The proposed definition of the tenn "defcct" does not take into account the default-
liability period which applies to architccts and cnginecrs. Additionally, it does not
prescribe the time period within which a registered prolcssional rnay bc held liablc
for a dcfcct in a building;

b) The proposal does not addrcss the issue of more than 4,000 "defectivc" buildings
said to bc currcntly cxisting in the country;

c) Thc proposal expands thc rcgulatory powers of the National Construction Authority
to other professionals without amcnding the laws governing those prolessionals;

d) The proposal is limitcd only to defccts in buildings yct defects affect all categories
of works. It needs to be cxpanded to cover all other categorics of construction
works;

c) The Ministry which originatcd thc proposal fuiled to dcmonstrate that it conductcd
adequate public parricipation beflorc its submission of the proposal. The proposal
requires spccific input from the pcrsons and bodics aflected by its implications.
These include the regulatory bodies and professional associations of architects and
engincers;

D Thc proposal focuscs on prescribing punishmcnt for contractors and othcr
professionals for dcfcctivc buildings. It lails to addrcss its objectivc of improving
the easc of doing busincss by establishing standards to govcrn construction works;
and

g) The proposal as currcntly crafted docs not contain adcquatc safeguards against the
arbitrary use of inqr-rirics to victirnizc contractors and othcr prolcssionals in the

construction scctor.

166. Committcc recommendations: I-Iaving considered thc proposed amcndments to
National Construction Authority Act,20l I as contained in thc Bill, 2020 and memoranda
the Ministry ol'Transport, Public Works and I{ousing and Ilngirrccrs Board of Kcnya thc
Committee rccommends that thc proposcd amcndrnents to thc National Construction Act,
20ll contained in clauses 6 and 7 of thc Ilill bc rcjcctcd.
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CHAPTER SIX

6.0 COMMITTEE RECOMMENDATION

167. The Committee, having considered the Bill clause by clause and submissions by the

various stakeholders, proposes that the Business Laws (Amendment)(No.2) Bill,
(National Assembly Bill No.50 of 2020) be passed as per the recommendations

contained in Chapter five of the report

Signed ,^,"2?l*baz{

Hon. Muturi Kigano, M.P.
Chairperson, Departmental Committee on Justice and Legal Affairs

I
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ANNEXURE 1

Minutes of the Committee



MINUTES OF THE FOURTH SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS HELD ON FRIDAY I9TH MARCH. 2021 AT 9:30 AM
IN MEETING HALL. WINDSOR GOLF HOTEL & COUNTRY CLUB

PRESENT.

l. Hon. Clement Muturi Kigano, M.P.
2. Hon. (Dr.) Paul Otiende Amollo, M.P
3. Hon. John Olago Aluoch, M.P.
4. Hon. William K. Mwamkale, M.P
5. Hon. Josephine Naisula Lesuuda, M.P.

6. Hon. Robert Gichimu Githinji, M.P
7. Hon. Adan Haji Yussul M.P
8. Hon. Jennifer Shamalla, M.P.
9. Hon. George G. Murugara, M.P
10. Hon. Anthony G. Kiai, M.P.
I l. Hon. Japheth Mutai, M.P.

12. Hon. Anthony Oluoch, M.P.
13. Hon. John M. Wambugu, M.P.

ABSENT WITH APOLOGIES-
l. Hon. Emmanuel Wangwe, M.P.
2. Hon. Junet Sheikh Nuh Mohamed, M.P
3. Hon. Peter Opondo Kaluma, M.P.
4. Hon. Zuleikha Hassan, M.P.
5. Hon. John Kiarie Waweru, M.P.
6. Hon. Roselinda Soipan Tuya, M.P.

IN ATTENDANCE.
l. Mr. Abenayo Wasike

2. Mr.Denis Abisai
3. Mr. Ahmed Odhowa

4. Ms. Halima Hussein'

5. Ms. Roselyne Ndegi

Chairperson
Vice Chairperson

COMMITTEE SECRETARIAT-
- Principal Clerk Assistant
- Principal Legal Counsel
- Principal Research Office
- Second Clerk Assistant
- Sergeant At Arms

MIN No.JLAC/ 01/2021:- PRELIMINARIES

The meeting was called to order at9:40 a.m with a word of prayer by the Chairperson and the
agenda was adopted as filed after a proposal by Hon. Adan Haji and seconded by Hon William
Kamoti.

(
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MIN No.JLAC/ 0212021:- CONSIDERATION OF THE BUSINESS
LAWS (AMENDMEND BILL. 2O2O

The Committee was taken through the Business Laws (Amendment) (No.2) Bill,2020 clause by
clause and made the following observations that;

a) The amendment proposed in clause I of the Bill sought to recognize as properly signed
any documents validly executed by body corporates under section 37 of the Companies

Act, No. 17 of 2015 and not as expressed in the Memorandum of Objects and Reasons of
the Bill.

b) Most of the proposed amendments to the Companies Act, No. 17 of 2015 in clauses 14,

15 and 16 sought to expand the definition of a company'general meeting' in order to
enable companies to hold meetings physically, virtually or through hybrid method.

c) Most of the proposed amendments to the Insolvency Act, No. l8 of 2015 sought to
correct technical drafting errors in the Act.

d) The proposed amendment to section 34 of the Small Claims Court Act, No. 2 of 2016
sought to provide for a timeline of sixty days within which the small claims must be

heard and determined. The Committee, however, observed that the amendment was
misplaced and was not in harmony with the existing sub-section (2) which provides that
the judgment shall be delivered on the same day after the hearing and in any event not
later than three days from the date of hearing.

MIN No.JLACI 0312021:- CONSIDERATION AND ADOPTION
OF THE REPORT ON THE BUSINESS
LAWS (AMENDMEND BILL. 2O2O

The Committee considered its report on the Business Laws (Amendment) (No.2) Bill, 2020 and
unanimously adopted it with recommendations.The adoption of the report was proposed by Hon.
Otiende Amollo and seconded by Hon. Japheth Mutai.

Clause 60 of the Bill on the proposed amendment to section 34 of the Small Claims Court Act,
No. 2 of 2016 be amended by deleting it and substituting therefore the following new clause;

Amendment of 60. Section 34 of the Small Claims Court Act is amended in sub-section
section 34 of No. 2 (l) by inserting the words 'of the matter which shall be within sixty days

of 2016 .fro* the date of filing the claim' immediately after the word
'determination' appearing at the end of the sub-section.

,
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MI-N No.JLAC/ 05/2020: ADJOURNMENT

There being no other business to transact, the meeting was adjourned at 10:50 am.

Chairperson
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KENYA NATIONAL ASSEMBLY

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ATTENDANCE REGISTER FOR MEMBERS
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SIfiNATURENAME{o.
Hon. Clement Muturi Kigano, M.P. -Chairperson

Hon. (D..) Paul Otiende Amollo, M.P -Vice-
Chairperson
Hon. Emmanuel Wangwe, M.P.

Hon. Junet Sheikh Nuh Mohamed, M.P

Hon. John Olago Aluoch, MP

Hon. Peter Opondo Kaluma, MP.

Hon. Roselinda Soipan Tuya, MP.

Hon. Mwamkale Kamoti, MP

Hon. Zuleikha Hassan, MP

MHon. Josephine Naisula Lesuuda, M.P.0

,*1*YI Hon. George Gitonga Murugara, MP
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12.

13.

14.

15.

16.

17.

18.

t>.

COMMITTEE CLERK

DIRECTOR COMMITTEE SERVICES

fut)bt-gt

Hon. Adan Haji Yussuf, MP.

Hon. Japheth Kiplangat Mutai, MP

\l->a_,Hon. Anthony Githiaka Kiai, MP.

(
Hon. Jennifer Shamalla, MP.

Hon. John Kiarie Waweru, MP.

I

Hon. John Munene Wambugu, MP.

Hon. Anthony Oluoch, M.P

Hon. Robert Gichimu Githinji, M.P
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l. REPUBUC OF KE}.IYA

THE NATIONAT ASSEMBTY
TWETFTH PARUATUENT (F|FTH SESSTON)

SUBJECI: ItlE BUSINESS tAwS (ArvlENDMENr)(NO.2) BtrL 2O2O
(Article I l8 (l)(b) of the Constitution ond Snnding Oraer |ZZ1S1 of

(NolionolAssembV Bil! No. 50 of 2O2O)
the Notionol Assembly Stonding Orders

ln ilre motter of considerqlion by fie Notionol Assemblp rhe Business Lows (Amendmenr) (No.2) BiI, 2o2o

IT.IVITATION FOR PUBTIC PARTICIPATION & SUBMTSSION OF MEMORANDA

._-'f91il.re Wgllote olsociety ond the iustcovenment of the people,,
"lhe Notlonol Atsembly speaksfor you, Ow results speakforthemselves"
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're Eusiness Laws (Amendmenr) No.2 Bill, 2020 {National Assembly Bill No. 50 of 2020) was
published on l4,n December, 2O2O and read a FirstTime on Tuesday, 22d December, 2020.
The Bill proposes amendments to various statutes to facilitate the ease of doing business
in Kenya follows-

The Law of Contract Act (Cap. 23)
The Bill seeks to amend the Act to eliminate the requirement ofa company seal in execution
of documents for companies registered under the Companies Act, No. t i of 20.1 5.

lndustrial Training Ad (Cap. 237)
The Bill seeks to amend the Act to provide for the payment of the trarnrng
remitted at the end of a business,s financial year but not l;ter than the ninth
month following end ofthe 6nancial year

Stamp Duty A(t (Cap. 4aO)
The Bill seeks to amend the Act to exempt payment of 6xed stamp duty of one hundred
shilling s on contracts for pu rposes of reducing the cost of doing business.

National Hospital lnsurance Fund A(t, 1998
The Bill seeks to amend the Act to provide forthe contributions under the Act to be coilected

-_. !theninthdayofthemonthforpurposesofharmonizingpayrolldeductionsthroughthe
Uni6ed Payroll Return.

Nationat Constru(tion Authorlty Act 201 l
The Bill seeks to amend the Act to provide for power of the goard to inquire into defects
in a building to establish the (ause of the defects in terms of structural defects and latent
defects and the liability on the part of a registered person.

Land Registration Act No. 3 of 20l2
The Bill seeks to amend the Act to eliminate the use of company 5eals in execution of
documents by companies incorporated under the Companies n.t, ZOtS, eliminate the
requirement to submit Land Rent and Rate Clearance Certificate and Consents in other land
transactions.

National Social Security Fund Act,20l3
TheBill seeks to amend the Act to provide for the contributions under the Act to be collected
on the ninth day of the month for purposes of harmonizing payroll deductions through the
Unified Payroll Return.

Companies Act No.lt ol 2015
The Bill seek5 to amend the Act ro eliminate the use of a company seal in operations of
companies incorporated under the companies Act. lt also seeks to make amendments to
facilitate companies to hold meetings through hybrid or virtual sittings.

lnsolven(yAct No. l8 of 20l 5
The Eill seeks to amend the Act to clarify that an administrator can distribute routine
payment to unsecured creditors without courts permission. lt also seeks to introduce a
pre-insolvency moratorium period to prevent creditors from taking an enforcement action
while a company considers its option for rescue,

No. ACTTO BE AMENDED COMMITTEE

The Law of Contract Act (Cap 23) Justice and Legal Affairs

2. The Companies Act No. I 7 of2Ol5

3. The lnsolvency Act No. I 8 of 2Ol 5

4. The Small Claims Court A(t (No.2 of 20l6)

5. The lndustrial Training Act (Cap. 237) Labour and Social Welfare

6. The National Social Security Fund Act (No.45
of 201 3)

7 The Stamp Duty Act (Cap 480) Finance and National Planninq

8. National Hospital lnsurance Fund Act, 1998 Health

9 Land Registration Act (No.3 o 20l2) Lands

10. The National Construction Authority Act NQ.4l
of 201 I

Transpon. PublicWorks and
Housing

Small Clalm Courts Act,2Ol6
The Eill seek to amend the Act to make provision to fast track procedure for 5mall claims byproviding a sixty -day timeline for adjudication of small claimi.

Pursuant to the provisions of Standing Order t27(.1) of the National Assembly Standing
orders which p,ovides thot o Bill hoving been rcado FirstTime shalt stond committed to the
relevont Depoftmentol committee,lhe prcposed arnendments to various Acts of parliament
stand committed to the following Depanmental Committees of the National Assembly _

Now therefore, pursuant to the provisions of Ailicle l.t8 (tXb) of the Constitution and
Standing Order 1 27(3) of the National Assembly Standing Orders respectively, the Clerk
of the National Assembly invites interested meml>ers of the public and organisations to
submit any views or make representations regarding the gill.

The views, representations or written Memoranda may be forwarded to the Clerk of the
National Aisembly, P.O Box 4t 842-OOt OO, Nair(,bi; hand_detivered to the Office of the
Clerk, Main Parliament Building, Nairobi; or emniled to clerk@parliament.go.ke: to be
received on or before, Friday 266 February, 2021 at S:OO pm, fhereafter the Clerk ofthe
National Assembly shall forward the views, representations or written Memoranda received
to th€ relevant Committee for consideration. The Bill may be found on the parliament
website at http:/www.oarljament.oo.ke. or htto:/wrvw.kenvilaw.org.

levy to be
day of the

MICHAEL SIALAI, EBs
CI.ERK OFTHE NATIONAL ASSEMBLY

1 2,h February, 2O2t
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Stakeholder' s submissions



O/]ice o/ Ih* Attarnty 6cnerrrl ancl Deportnrsnt of )ustice

BUSINESS REGISTRATION SERVICE
f o!.'o, Oorr.{ Ilrrtr.rt

RcJxbhc ol Xcn;r

t

Our ref: OR/EDB/2019 lSth March,2O2l

The Chair,
Departmental Committee on Justice & Legal Affairs
The National Assembly,
Parliament Bulldings,
P.O BOX 41842-00100
NAIROBI

RE: AMENDMENTS TO THE INSOLVENCY ACT UNDER THE BUSINESS
LAWS (AMENDMENT) (NO.2) B|LL, 2O2O

I refer to the above and the meeting yerterday between your Mr. Dennis Abisai, Legal
Clerk and our Ms. Beatrice Osicho, Deputy Official Receiver and Ms. Diana Mumo,
Senior Assistant Official Receiver.

Foltowing the discussions, I now attach exptanatory notes* on the amendments in
relation to the lnsolvency Act, 2015 that are incorporated in the Businesr Laws
(Amendment) (No 2) Bill. 2O2A.

Kenne uma
DIRECTOR GENERAL
*Encls
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OFFICE OF THE CIIAIRMAN

Tel. o2o8ooo242
Emai!..--ehau@.la[dsslulslisr,.sa. I(e

Website: www.landcommission.go.ke
When replying please quote

oURREF: NLC|LlTl13

Michael R. Sialai, EBS

Clerk of the National Assembly
Parliament Buildings
NAIROBI

. / - --Dear /lz[-2"' 5 1'a:e11:t t ,

THE BUSINESS LAws (AMENDMENT) (No 2) BILL 2o2O (NATIONAL ASSEMBLY

BrLL NO. sO)

We make reference to the above subject matter and take the opportunity to submit our

views on the Business Laws (Amendment) Bill 2020. We agree with the purpose of the

proposed amendments which is to improve the business environment by making

transactions faster, convenient and cost effective.

Upon studying the Business Laws (Amendment) Bill, we note that the clauses in the

proposed amendment that affect the Commissions' mandate are Clause 8 to 12 that seek

to amend the Land Registration Act No. 3 of 2O1.2. Notably, section 9 and 10 propose to

amend section 55 and 56 of the Land Registration Act.

The Commission wish to make the following observations and proposals iin line with the

Constitution, Legislation, National Land Policy, Best Practice and other Government

Policies and Directives:

oBSERVATTONS/ PROPOSALS

1. Proposed inseftions of section 55A

ACK GARDEN ANNEX BUILDTNG
TilNGONGAVENI-IE
P.O BOX 44417-oatoo
NAIROBI

lOe March,2O21

,l

Section Proposed inseftions of a new subsection
10 Notwithstanding any contrary condition in the lease, the registrar shall

dispense with the production of written consent of the lessor under section 54

and 55 in respect of a lease where the Government is the lessor, before any

dealinq with the lease is reqistered



t

The nature of dealing that require consent include transfers and subdivision. The need

for consent by Government is to ensure that the original intentions of the lease

arrangement remain and if they are to change then the lessor's consents needs to be

first obtained. Consents are therefore instruments that implement the management

function of the Commission under Article 67 (2)(a). It is through consents that the

government ensures that land is allocated and used for the intended purpose and hence

ionsents are tools for development control and deterrents for speculative acquisition of
public land. Also consents allow the government to ensure other legal provisions are

taken into consideration during land dealings for example, adherence to Matrimonial
propefi Act, Planning and land use Act to limit Urban sprawl and effects of on

agricultural land during subdivisions.

Ease of doing business should not negate the purpose to which government whether at

national or county level allocate land. Besides access for land for shelter, livelihood and

business promotion, there is the core aspect of revenue generation. This is in the form of

rates and rents which is key to county governments. It is during issuance of consents

that allottees are forced to pay any public debt before transacting with the land. To state

that public debts can be passed on to a third party during transaction is to assume too

much without due mechanisms of ensuring conformity. It is worth pointing that not all

land leased out by government is for commercial purposes. Some, though held on lease

is to advance the social and spiritual wellbeing of society. This includes land allocated to

religious institutions and sports clubs. It is the expectation of government that

institutions allocated such land will use them for the advancement of the social and

spiritual needs of society and will not transfer or subdivide them for commercial or to
make profit. In addition, ceftain categories of land are controlled (controlled Land) for

security reasons as provided under Section 12A (1) of the Land Act 2012. Further 12A

(2) and (2) the Land Act No 6 of 2012 provides the need for the Cabinet Secretary to
give consent for any transaction in controlled land. It is also important to see the

amendment in relation to issues of national security where land being transferred is in
close proximity to a security installation.

It is therefore our view and proposal that:

a) The amendment be shelved in favor of administrative action to ensure requests for

consent to transfer are expeditiously handled;
b) If the amendment is to be retained, then the following be exempted from those land

transactions whose consent be dispensed with:
i. Land allocated for social and spiritual wellbeing of the country;
ii. Controlled Land as defined under section 12A of the Land Act No 6 of 2017;

and
iii. Land near critical security installations.

2. Proposed insertions of section 56 (4A)

Section Proposed inseftions of a new subsection
11 Notwithstanding any contrary condition contained in the lease, the

Registrar shall register a charge in respect of a lease where the
qovernment is the lessor without presentation of a consent to charge.

t

(



t

The Charge instrument confers on the Chargee sweeping powers to transact with
property in the event of a default by the borrower or guarantor. These sweeping powers

include the power of sale. Given these sweeping powers that Chargee acquires, the same

arguments and proposals advanced and way forward arises in 1 above stand. This is a
crawl back to the gains on Matrimonial propefi and will lead to legal challenges to
chargees, the Children Act may also be affected besides that properties put out for
charged may not be having clean titles a case that may be discovered at the time of
seeking consent to charge.

3. The Commission is agreeable to amendment in section 12 as it eliminates
the need for a company seal thereby enhancing faster execution of
documents.

It is clear that actions are required to improve the time it takes to complete land

transactions. However, land is not homogenous and therefore require a rnore strategic
approach. It is our view that instead of legal amendments to remove the lessors consent

in land transactions a better approach would to build and strengthen the technological
and administrative capacity of the public institutions to expedite issuance of consent.

Yours .*n(: a---' g:/V

Gershom Otachi Bw'Omanwa
CHAIRMAN

rl

t
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Our Ref: SF/A/15/40 VOL.IV(29)

Mr. Michael Si EBS
The Clerk of
Parliament Bu
P.O. Box 41
NAIROBI

Dear Sir,

-.,._ ' .i -00

oit

r2 ttAR 
2o2t

:,1

MEMORANDA ON LAWS (AMENDMENTXNO.2) (NATIONAL
ASSE M BLY BILL NO 50 l:)F 20?ol

We make reference to the above and the invitation for public participation & submission of
memoranda featured in the Daily Nation on Friday 12th February 2021.

The National Social Security Fund (NSSF) has reviewed the proposed amendment to the
NSSF Act No. 45 of 2013 contained in the above bill and responds as follows.

1. The National Social Security Fund, 2013 ("the Act") is the principal Act which established
the National Social Security Fund (the Fund) & the National Social Security Fund Board
of Trustees under Sections 3(1) & 5(1) of the Act respectively. The purpose for which the
Fund was established is provided under Section 3(2) which states as follows:

3. Establishment of the Fund

Sec 3 (2) "There shall be -

(a) paid into the Fund, alt contributions and other paymen6 required by this
Act to be paid into the Fund;

(b) prudent investments of att contributions and other payments therein; and
(c) paid out of the Fund, all benefits and other payments required by the Act to

be paid out of the Fund.

2. NSSF contributions are set out in Sections 20 (mandatory) & 23 (voluntary), NSSF

tnvestments are undertaken under Section 49(2), while NSSF benefits are paid out

under Sections 36 - 40 (pension fund benefits) & Sections 41 - 46 (provident fund

benefits) of the act.

3. The date for remitting contributions is provided under Section 27 (1) of the Act which

states as follows:

27. Penalty for defautt in payment and incorrect contributions
National Social Sec[rity Fund
P.O. Box 30599 - OO1O0, Nairobi, Kenya T: (020) 2729911,2710552

E: info@nssfkenya.co.ke W: www.nssf.or.ke 7

ISO 9001: 2015 Certified



(1) lt any contribution for which a contributing employer is required to pay to the Fund is
not paid within one month after the end of the month in which the last day of the
contribution period to which itfalls, a sum equal to five per cent of the amount of that
contibution shall be added to the'contribution for each month or part of a month that
the amount due remains unpaid, and any such additional amount shall be recoverable
at the same time and in the same manner as the contribution to which it is added.

lnterpretation . Section 27(ll

The payment (contribution) is due one month after the end of the month for which
the contributions relate - ideally January 2021 contributions are due by end of
February 2021.

ln essence the principal act has provided for a grace period of one month within
which Employers should make payment of the contribution to the Fund.

Section 27(11of the act not only provides for the date of payment but also provides
for the penalty accruing due to non-payment after the due date.

4. Clause 13 of the Business Laws (Amendment) (No.2) Bill, 2020 seeks to amend Section
20 of the NSSF Act, No. 45 of 2013 by introducing the ninth day as the date of payment
of contributions to the Fund. Although, the Fund has no objection with revision of the date
of payment, from '\aithin one month" to "by the ninth d?y", the most appropriate section
for review (in our view) would be Section 27(1) of the Act. This is because Section 20
provides for the contribution rate/amount payable to the Fund.

5. We are of the opinion that Section 27(1) and not the proposed Section 20 should be
reviewed for consistency in reading the Act & for the payment and penalty provision to be
read hand in hand by employers.

6. For clarity purposes, we propose/recommend amendment of Section 27(11of the NSSF
Act No 45 of 2013 by deletion of the words "within one month" appearing in the first
sentence and replacement with the words "by the ninth day".

The new section 27(1) will read as follows: -

"lf any contribution for which a contributing employer is required to pay to the Fund is not
paid by the ninth day after the end of the month in which the last day of the contribution
period to which it falls, a sum equal to five per cent of the amount of that contribution shall
be added to the contribution for each month or part of a month that the amount due remains
unpaid, and any such additional amount shall be recoverable at the same time and in .the
same manner as the contribution to which it is added."

Yours faithfully,

o-
Dr. Anthony Omerikwa, MBS
CEO/MANAGING TRUSTEE
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lntroduction

The Engineers Board of Kenya was established under Section 3(1) of the Engineers Act, 2011.
The Board is responsible for registration of engineers and engineering consulting firms,
regulation of professional engineering services, setting of standards and development of
general practice of engineering.

The Board is a precursor of the Engineers Registration Board that was in existence under Cap.
530 of 1969.

Observations and Recom mendations.

Pursuant to Article 118 of the Constitution of Kenya 2O7O the Board presents the following
memorandum detailing its review and recommendations on the proposed BUSINESS LAWS
(AMENDMENT) (NO.2) B|LL 2O2O.

Provision of the Section in the Bill

Section 7: Amendment of section 22 of No 41 of 2OtI
The National Construction Authority Act is amended by inserting the foltowing new section
immediately after section 22-
22A (7) The Board may institute an inquiry into the defects in a building to estab/hh the cause
of the defects on its own initiative or upon receipt of a comptaint addressed to the Board in
writing made by or on behalf of any person alleging defects in a building approved by a
re$istered person

(2)The procedure for an inquiry into the conduct of a contractor shall apply, with necessary
modifications, to the inquiry into the defects of a buitdinS

(3) Upon conclusion of an inquiry, the Board shall prepare a report which shall-
(a) Outline the findings on the cause of the defects m the buitding and the tiability of the
defects apportioned either on the contractor, relevant profession al or the owner of the
buildingl,

(b) Recommend appropriate remedial action against the contractor m accordance with the
Act, and

(d Submtt a coW of the repo
crlmlnal lnvestl$atlon a$encles for further remedlal acilon

(4) The Minister shall make regulations to give effect to this section

,1
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Observations

It is not precisely clear as to what criteria or threshold or sufficient ground the National
Construction Authority Board is going to use to determine what set of cases it would either
hand over to the relevant regulatory authority or the criminal investisative agencies for further
action.

The use of the word "or" in the above inserted section suggests arr alternative. As a
consequence, the NCA Board can as elect to submit its inquiry report to either the

(a) Respective regulators of the relevant professionals or
(b) Criminal lnvestigation Agencies

Analysis

7) The Engineers Act 2ott, Section 7(t) provides that one of the function and power of
the Board is to hear and determlne dlsputes rclatlng to professlonal conduct or ethle of
englneers.

Further section 53 of the same Act as read together with section 1,4 of the Rules provide that
a person being dissatisfied with any professional engineering services offered or alleging a
breach of the standards of conduct, specified by the Board from time to time, by a registered
or licensed person under the Act, may make a written complaint as per the Rules

2) Essentially there is in place a substantive and procedurally elaborat.e framework by the
regulator to handle any complaints and disciplinary cases that would arise. As such the NCA

Board should forward any reports involving members of the relevant professional to their
respective Regulators who have the requisite knowledge to handle engineering matters. lf
there exist reports handed over to the Board that is outside their mandate, then the Board
shall hand them over to the Criminal lnvestigation Agencies accordingly.

3) The Constitution of Kenya establishes in article 25 (c) as read together with Article 47
the right to fair hearing and administrative action that is expeditious, efficient, laMul,
reasonable and procedurally fair.

4) The Engineers Board has been mandated to oversee the general practice of the
engineering profession and services. lt is only right that, as the regulatory body the Board
should in the first instance hear all matters either disciplinary or otherwise arising out of
reports on inquiries carried out by the NCA Board.

Section 61 of the Engineers Act provides lhat "This Act shall supercede any other Act on all
matters relatinE to provision of professional en$ineerin€ services"

2
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The Engineers Board of Kenya therefore makes the following recommendations for
consideration by the National Assembly.

l. That the new section being inserted under section 7, (Section 22A, (3) (c) should be
amended by adding a provision to give respective regulators of the relevant
professionals, in this case, Engineers Board of Kenya, the prerogative to receive
reports of inquiry into defects of a building for their further remedial action.

ll. There is need to co-opt representation from the relevant regulators in the inquiries
conducted by the Authority.

lll. That the criminal investigation agencies should only receive repofts forwarded to them
by the relevant regulatory authority and for persons that are not regulated by any
professional body.

lV. Provided that matters of relating to professional misconduct are in the first instance
referred to the relevant regulatory bodies.

Conclusion

We hold that the amendments as proposed do not address any lacuna in law regarding the
engineering professional services as the legal framework is robust and adequate.

3
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MIMS]RY OF I/,NDS AND PHYSICAL PLANMNG

SUBMISSIONS TO THE NATIONAL ASSEMBLY DEPARTIVIENTAL COMMITTEE
ON I-ANDS ON THE BUSINESS I,.AWS (AA{ENDMEI{D No. 2) NATIONAL
ASSEMBLY BILL No. 50 OF 2O2O

Introduction

Honourable Charr,

Pursuant to a letter Ref. NA/DCILANDS/2021 (2$ dated Marc:h 3,2021, the
Committee invited the Cabinet Secretary Ministry of Lands and PhysicalPlanning
to consider the Business Laws (Amendment) (No. 2) BllL,2020.

The Bill seeks to make amendments to various statutes to facilitate the ease of
doing business in Kenya, and for connected purposes.

Background

The Business Laws (Amendment) Act, 2020 was assented into lau, and came into
force on March 78, 2020. The aim of the Act was to amend various statutes to
facrlitate the ease of doing business in Kenya. The Act inter-alia rcpealed Sections

38 and 39 of theLand Registration Act, 2072.

Section 38 then compelled the registrar not to register any transirction touching
on any parcel of land within a rating authority unless a certificate of payrnent of
rates is issued by a rating authority certifying that rates and othe:r charges have
been paid. On the other hand, Section 39 equally bound the registrar not to
register any transfer or create an interest in land unless a rent cleatance
certificate was produced certifying that no rent is owing to the National
government or the County government.

Section 39 also required that necessary consents issued by the National or County
governmentbe producedbefore a registrar registers any transactian in respect of
any parcel of land. The amendment sought to reduce the time and cost incurred
in during the registration process.

The Act however did not address Sections 55 and 56 of theLand Registration Act,
which still require production of rent clearance certificates in respect of leases

and charges respectively. Consents required to be obtained in respect of leases

and charges were also not addressed.

tof2
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Through this bill, we seek to remove the requirement for production of consent
in respect of leases where the government is ordinarily required to issue consent
in leases where the government is the lessor.

These proposed amendments are premised on the fact that government is the
custodian of all information pertaining to leases and thercfore there is no need to
require citizens to obtain consent based on the same information. Moreover,
access to information by the registrar shall be made easier and real-time courtesy
of the National Land information Management System that the Ministry is about
to launch any time now.

Further, the Bill seeks to align Sections 56 and 64 of the Land Registration Act
with Section 37 of the Companies Act (Cap. 480) concerning execution of
documents by companies incorporated under the Companies Act as amendedby
the Business Laws (Amendment) Act, 2020.

A detailed matrix on the rationale for the proposed amendments is annexed
herewith.

Honourable Charr,I humbly submit.

Farida Karoney, EGH
CABIMT SECRETARY
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